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L
egality is 

the 
central 

co
m

m
itm

en
t of 

A
m

erican 
governm

ent. 
O

u
rs is a country w

here law
 rules, an

d
 law

 rules eu
ay

o
n

elaw
's em

- 
pire extends to governors as w

ell as those they govern, as o
u

r m
assive 

body of constitutional law
 attests. 

T
h

at com
m

itm
ent is supposed to m

ean five things. 
F

irst, w
hen 

the state deprives o
n

e of its citizens of life, liberty, o
r property, the 

deprivation is prim
arily the consequence of a legal ru

le, n
o

t a discre- 
tionarv choice. 

O
bviouslv. discretion exists. an

d
 it m

atters. b
u

t th
e 

,
 ,
 

key 
pA

licy judgm
ents 

th
at lead 

to prison 
term

s an
d

 dam
ages 

bills 
should be m

ade by those w
ho &

fine legal rules, n
o

t by those w
ho en- 

force such rules. 
T

h
e second im

plication follow
s from

 th
e first: 

th
e 

rules in question m
ust have a reasonable m

easure of specificity.' 
If 

state o
r federal codes m

ade it a crim
e to

 "cause harm
" o

r "d
o

 w
rong," 

an
d

 if defendants w
ere convicted an

d
 punished for such crim

es, th
e 

crim
inal justice system

 could n
o

t claim
 to follow

 th
e rule of law

: 
such 

vague com
m

ands d
o

 not genuinely co
m

m
an

d
 anything. 

F
or law

 to 
rule, it m

ust define the line betw
een behavior that is subject to legal 

penalty an
d

 behavior th
at isn't-not 

sim
ply declare that th

e line ex- 
ists an

d
 leave its definition to law

 enforcers. 
T

h
ird

, th
e rules m

ust be d
efin

ed
 in advance of the penalized con- 

d
u

ct. 
O

fficials can
n

o
t target som

e u
n

p
o

p
u

lar person an
d

 sen
d

 h
er 

u
p

 th
e river fo

r behavior that, at th
e tim

e sh
e engaged in it, w

as rea- 
sonably u

n
d

ersto
o

d
 to be perm

issible. 
N

or can officials gin u
p

 th
e 

"crim
e" after th

e investigation has begun in o
rd

er to en
su

re that they 
w

ill have som
ething to prosecute. 
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I N

ote that w
e are using the [el-m

 "rule" broadly llr~
e

 
to encom

pass any legal reg
u

lat~
o

n
, 

rather than in the narrow
er sense that scholars h

aw
 in m

ind w
hen they distinguish 

betw
eer1 

rules an
d

 standards. 



F
ourth, 

the 
law

 
m

ust 
be 

the 
sam

e 
law

 
in 

different 
sorts 

of 
neighborhoods. 

S
om

e legal w
rongs m

ay by their nature be lim
ited by 

class, as A
rlatole F

rance's fam
ous line about sleeping u

n
d

er bridges 
illustrates.' 

S
ecurities violations are com

m
itted by 

people w
ho buy 

and sell stock,just as election law
 crim

es are com
m

itted by those w
ho 

run for office o
r those w

ho help them
 get elected. B

ut w
hen it com

es 
to tem

ptations that apply to rich and poor alike, the law
 m

ust treat 
violators at least roughly the sam

e, regardless of w
here they hail from

 
an

d
 how

 expensive th
e real estate is there. 

F
ifth, the law

 m
ust n

o
t punish intent divorced from

 conduct. 
N

o 
o

n
e can know

 the disposition of another's heart, so law
 that seeks to 

punish that disposition w
ould inevitably be un-law

-like. 
A

ll these com
m

itm
ents apply in theory to civil an

d
 crim

inal justice 
alike, but they apply w

ith special force in crim
inal cases. 

L
egality is 

supposed to be h
o

n
o

red
 in all the governm

ent does, but there is 
som

e room
 for play in th

e joints in civil regulatory system
s. 

T
his is 

not so in crim
inal cases, 

If there is o
n

e key condition that m
ust be 

satisfied for a country to call itself free, it is that n
o

 o
n

e can 
be 

throw
n in prison for n

o
 better reason than because it pleased som

e 
governm

ent official to
 put him

 there. 
L

egality requires that the law
 

put him
 there. 

T
hat is the w

ay 
things are supposed to w

ork. 
T

h
e reality of the 

A
m

erican legal system
 is different. 

C
ivil liability "rules" are often n

o
 

m
ore specific than the principle that regulated actors should behave 

reasonably. 
W

hat reasonableness m
eans d

ep
en

d
s o

n
 w

hich jury o
r 

w
hich regulatory agency m

ade the judgm
ent an

d
 w

hen. 
C

rim
inal jus- 

tice is w
orse. 

C
rim

inal codes cover a m
ountain of conduct, m

uch 
m

ore than any prosecutor's o
fice could h

o
p

e to punish. 
P

olice and 
prosecutors pick and choose, an

d
 they apply legal rules to o

n
e case 

that they w
ould never apply to an

o
th

er. 
In federal cases, w

hen offi- 
cials suspect som

eone of crim
es that are regularly enforced, they of- 

ten target him
 for "crim

es" that are virtually never punished. 
F

ederal 
agents and prosecutors thought M

artha S
tew

art w
as guilty of crim

inal 
insider 

trading an
d

 m
isdisclosure. 

T
h

e m
isdisclosure charge w

as 
dism

issed, an
d

 insider trading w
as never actually charged, but S

tew
art 

w
ent to prison anyw

ay for lying to federal agents an
d

 obstructing jus- 
tice-crim

es 
that are com

m
itted every day w

ithout legal consequence. 
S

om
etim

es officials generate the crim
es in question-just 

as K
enneth 

S
tarr's prosecutors 

an
d

 P
aula Jones's 

law
yers created 

the "pe ju
ry

 
trap" that alm

ost cost P
resident B

ill C
linton his job seven years ago. 

P
eople like S

tew
art g

o
 to prison for being fam

ous and unpopular. 

' "T
he law

, 
111 Its m

ajestic equality, forbids the rich as w
ell 

as thr p
oor to

 sleep
 under 

blidges, to beg in 
1

1
1

~
 

\treet,, an
d

 to .\leal bread." JO
H

N
 BA

K
TLETr, F

A
M

IL
.IA

R
 

Q
L

"D
rr\rIO

N
S 655 

(E
m

ily ~
~

~
i

.
\

~
~

~
 

B
eck

 ed
., 15

th
 ed

. 1980) (quoting A
N

A
I.O

I.E
F

R
A

N
(:E

, 
l
k
 LY

S R
O

L
:(;b. (1

8
9

4
)). 

A
u

~
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P
eople like C

linton g
o

 to prison 
(w

hen they d
o

) just for being fa- 
m

ous-a 
headline fo

r the agents an
d

 prosecutors w
ho take 

th
em

 
dow

n.'' 
L

aw
lessness is n

o
t m

erely th
e lot of rich celebrities. 

D
rug crim

es 
in p

o
o

r city neighborhoods regularly lead to Ion$ prison term
s.' 

U
p

 
per-class d

ru
g

 crim
e is treated m

o
re generously. 

O
ften it is sim

ply 
ignored since ferreting it o

u
t costs m

ore than police have to sp
en

d
. 

In short, the rule of law
 is h

o
n

o
red

 in theory but w
idely ignored in 

practice. 
D

iscretion m
ostly rules in A

m
erica's justice system

, espe- 
cially its crim

inal justice system
-the 

place w
here legality is supposed 

to be m
ost sacred. W

hy? 
W

e believe the answ
er com

es in tw
o steps. S

tep o
n

e has to d
o

 w
ith 

law
's am

bition. 
Judging from

 appellate opinions an
d

 law
 review

s, 
A

m
erican law

 is supposed to d
o

 a great deal m
ore than define con- 

duct rules an
d

 determ
ine litigation outcom

es. 
It is supposed to in- 

spire, to express o
u

r deepest values, to shape o
u

r identity. 
A

bove all, 
it is supposed to teach. 

T
h

e various bodies of law
 that regulate com

- 
m

ercial dishonesty seem
 designed to

 define a m
oral code fo

r business 
an

d
 finance. 

C
rim

inal codes likew
ise look like m

oral codes, an
d

, like 
m

oral codes, they are com
prehensive: 

n
o

 petty w
rong, n

o
 act of self- 

ishness is too trivial to escape their notice. 
B

ut m
isbehavior, selfish- 

ness, an
d

 dishonest business practices are too com
m

on; th
e legal sys- 

tem
 cannot deal w

ith them
 all. 

S
o, law

 enforcers m
ust be selective, 

an
d

 their selections en
d

 u
p

 defining the real line betw
een punished 

an
d

 perm
itted behavior. 

T
h

e rule of law
 becom

es a veneer that hides 
th

e nlle of discretion. N
otice th

e relationship: 
the m

ore law
 seeks to 

d
o

, th
e farth

er it strays fro
m

 th
e m

odest goal of resolving litigation 
outcom

es, th
e bigger the role discretion plays in the actual o

p
eratio

n
 

of the legal system
. T

h
e rule of law

 w
orks only if law

 does n
o

t seek to 
rule too m

uch. 
T

h
e second step has to d

o
 w

ith an
 unlikely subject: 

C
hristian 

theology. 
C

hristianity too sees law
 as a beautiful thing that delights 

th
e soul an

d
 selves as a source of inspiration an

d
 w

ise teaching o
n

 
how

 to live life w
ell. 

B
ut the law

 that does all these good things is n
o

t 
m

eant for code books an
d

 courtroom
s; it exists to govern the hearts -

 

I For a m
ore d

eta~led
 discussion o

f pretexttlal prosecl~rions like M
artha Stew

art's and (if 
im

peachm
ent co~ln

ts: as a prosecutioli) 
B

ill C
linton'.\, see D

aniel 
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u
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n
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C
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,
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in
g how

 the crim
inal Justice system

 targets d
ru

g 
riiarkets in p

oor city neighborhoods for a variety of often defensible reasons, but the dispropor- 
tionate presence ilr poor n

eigh
b

orh
ood

s p
rod

t~ces a perception of discrirnirr;~tory treatrnenr) 
' .SPP td. at 

1821-22 
(discussing the cost? and btlrdens of investigating u

p
p

er~
la

s\ dru
g 

rrim
e). 



of the m
en

 an
d

 w
om

en G
od m

ade in H
is im

age. Jesus' discussion of 
adultery an

d
 m

u
rd

er in the S
erm

on o
n

 th
e M

ount proves th
e point: 

as H
e defines th

em
, th

e prohibitions against these acts are o
n

es that 
n

o
 legal system

, an
cien

t o
r m

o
d

ern
, could possibly enforce." 

C
hristianity also contains th

e seeds of th
e rule of law

: 
th

e ideas 
that all m

en
 an

d
 w

om
en have dignity in G

od's eyes, an
d

 that all n
eed

 
governing because all are p

ro
n

e to sin.' 
Y

et, different rules exist for 
M

artha S
tew

art than for the rest of us; different rules exist fo
r th

e 
teenage boys w

ho d
eal crack in city n

eig
h

b
o

rh
o

o
d

s th
an

 for their 
counterparts w

ho sell cocaine pow
der in th

e suburbs; different rules 
exist for cases that lan

d
 o

n
 different prosecutors' desks. T

hese things 
are n

o
t consistent w

ith the C
hristian co

n
cep

tio
n

 of w
ho w

e are: m
en

 
an

d
 w

om
en m

ade in th
e F

ather's 
im

age, all of w
hom

 have strayed 
from

 H
is w

ays like lost sheep.' 
C

hristianity seem
s to req

u
ire th

e rule 
of law

, yet its vision of law
 is o

n
e that can

n
o

t function w
ithout m

as- 
sive, un-law

-like d
iscretio

n
-d

iscretio
n

 
th

at violates all five of the tra- 
ditional rule-of-law

 principles. 
T

h
e solution to this seem

ing inconsis- 
tency is th

e rule of 
two kinds of law

: 
o

n
e for hearts an

d
 m

inds, an
d

 
th

e o
th

er for code books an
d

 courtroom
s. 

O
nly G

od's law
 is fit for 

the form
er purpose. 

L
aw

 that operates in th
e latter territories m

ust 
have m

o
re hum

ble am
bitions. 

T
o

 p
u

t th
e point 

m
o

re sim
ply, th

e 
bodies 

of 
law

 
that govern 

tw
enty-firstcentury A

m
erica generally draw

 lines betw
een good an

d
 

bad, p
ro

p
er an

d
 im

p
ro

p
er behavior. 

S
uch law

s can
n

o
t possibly gov- 

ern
; th

ere is sim
ply to

o
 m

u
ch

 bad co
n

d
u

ct. 
G

ood m
oral codes m

ake 
for bad legal codes. 

L
aw

s that aspire to teach citizens how
 to live an

d
 

at th
e sam

e tim
e seek to govern the im

position of tangible legal p
en

- 
alties are likely only to teach lessons in arbitrary g

o
v

ern
m

en
t an

d
 th

e 
rule o

f discretion. 
P

erhaps G
od in

ten
d

ed
 that H

is law
 sh

o
u

ld
 be the 

exclusive source of such m
oral teaching. 

If 
law

s that govern m
en's 

an
d

 w
om

en's affairs are to
 function as law

, an
d

 n
o

t as a cover fo
r offi- 

cial discretion, they n
eed

 to pursue a m
o

re m
odest ag

en
d

a. 
P

art I of this essay briefly explores th
e C

hristian co
n

cep
tio

n
 of law

. 
T

h
e various restrictions that travel u

n
d

er th
e label of legality follow

 
naturally from

 C
hristian prem

ises. 
B

ut G
od's law

 violates all those re- 
strictions. 

A
nd G

od's law
 is likew

ise seen in C
hristian scripture as a 

source of inspiration, joy, an
d

 w
isdom

. 
It co

u
ld

 n
o

t provide those 
benefits if it rem

ained w
ithin rule-of-law

 boundaries. 
L

aw
 can teach 

' 
T

he m
ost detailed account of the Serm

on on
 the M

ount is recorded in M
n

llk
u

 5 (E
nglish 

Standard). C
hrist's teachings about ad

r~ltew
 and m

urder appear. at M
n
llh

P
rr~

 927-28 
(ad

r~lter)') 
a~lcl M

rrlrk
tr 5

2
-2

6
 (m

u
rd

er). U
nless otherw

ise n
oted

. all subsequent translations of the B
ible 

arc. rrom
 the E

nglisll Standard V
ersion. w

hich IS
 available at http.//www.gnpcb.org/rsv~. 

' 
See. e.g

, R
om

nnr 3:23 (stating that -all have sirrrred a11c1 fa11 short o
f the glory of C

od
"

). 
" 

Sue, e.g
, Isniah 5

3
5

 ('A
ll w

r like sh
eep

 havr gon
e astray . . . ."); 1 P

elm
2:2.5 ("F

or. you w
ere 

straying like allrep
. . . ."). 

A
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us how
 to

 live o
r it can

 sen
d

 us to prison w
hen w

e 
live especially 

badly. 
It can

n
o

t d
o

 both. 
P

art I1 takes u
p

 th
e law

s th
at do sen

d
 people to prison, alo

n
g

 w
ith 

th
e civil law

s that govern business relationships. 
H

ere w
e 

ex
p

lo
re 

w
hy, as law

 covers ever m
o

re territory, it m
ust becom

e ever less law
- 

like. 
A

nd tw
enty-firstcentury A

m
erican law

 covers a very b
ro

ad
 terri- 

tory in
d

eed
. W

e suggest th
at its broad scope follow

s naturally fro
m

 its 
high am

bition. If o
u

r society is to recover th
e rule of law

, it m
ust be a 

m
o

re m
odest law

 th
at rules. 

T
h

ere is n
o

 E
qual P

rotection C
lause in th

e B
ible, n

o
 g

u
aran

tee 
th

at G
o

d
 w

ill treat all H
is creatu

res th
e sam

e. 
N

o
r is th

ere any ex- 
plicit co

m
m

an
d

 that earthly governm
ents d

o
 so. 

C
.S

. L
ew

is, p
erh

ap
s 

the m
ost broadly influential C

hristian th
in

k
er of th

e tw
entieth 

cen- 
tury, argued th

at equality is n
o

 part of G
od's w

orld, that H
eaven is a 

place of radical zm
quality. "W

hy else w
ere individuals created

," L
ew

is 
asked, "b

u
t th

at G
o

d
, loving all infinitely, sh

o
u

ld
 love each

 differ- 
ently?"" E

ven so, th
ere are im

p
o

rtan
t fam

ily resem
blances betw

een 
th

e teachings of C
hristian scrip

tu
re, o

n
 th

e o
n

e h
an

d
, an

d
 eq

u
al pro- 

tection an
d

 o
th

er ru
led

-law
 principles o

n
 th

e o
th

er. 
T

h
ese resem

- 
blances follow

 directly from
 tw

o of th
e B

ible's central them
es. 

F
irst, th

e B
ible teaches that each

 of us is m
ade in G

o
d

's im
age. 

"A
nd G

o
d

 created th
e h

u
m

an
 in his im

age," w
e read in th

e acco
u

n
t 

of creation in th
e B

ible's very first ch
ap

ter.'' 
"[Iln

 th
e im

age of G
od 

H
e created

 h
im

, m
ale an

d
 fem

ale H
e created

 them
."" 

T
h

is th
em

e 
runs th

ro
u

g
h

 all o
f th

e C
hristian scriptures, O

ld an
d

 N
ew

 T
estam

ents 
alike. 

W
hen the Jew

s w
ere tem

p
ted

 to w
orship th

e idols of the na- 
tions 

th
at 

su
rro

u
n

d
ed

 
th

em
, 

th
e 

p
ro

p
h

ets 
rem

in
d

ed
 

th
em

 
th

at, 
w

hereas idols are fashioned by 
th

e 
hands of 

m
en

, they h
ad

 b
een

 
m

ad
e by an

d
 in th

e im
age of G

od." 
T

h
e A

postle P
aul declares th

at 
"w

e are [G
od's] w

orkm
anship, created

 in C
hrist Jesus for g

o
o

d
 w

orks, 
w

hich G
o

d
 p

rep
ared

 b
efo

reh
an

d
, th

at w
e 

should w
alk 

in 
them

."" 
W

hen Jesus w
as asked w

h
eth

er it w
as p

ro
p

er for observant Jew
s to

 pay 
taxes to C

aesar, h
e n

o
ted

 th
at C

aesar's im
age w

as o
n

 th
e q

u
estio

n
er's 

coins an
d

 th
en

 said: "[tlh
erefo

re ren
d

er to C
aesar th

e things th
at are 

' C
.S

. I.F.W
IS, T

H
E

 PR
O

B
~

.E
M

 
O

F
 P

A
IN

 150 (M
acM

illar. 1962) (1!340) 
I"

 T
his quotation is take11 from

 R
obrrt A

lter's splendid new
 trarlslation of the five books or 

M
oses. 

RO
BERT A

L
T

E
R

, T
llE

 F
N

E
 B

O
O

M
 O

F
 M

O
SES: 

A
 T

R
~

N
S

U
T

IO
N

 
W

IT
H

 C
O

I
I

M
E

N
T

,~
~

 
I9 

(2005) (citing C
rtlesrs 1:27). 

" Id
. 

'- Irniah 46: 1-4. 
E

phesians '2:lO
. 
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C
aesar's, an

d
 to G

od the things that are G
od's."'' 

T
his is a clear ref- 

eren
ce to the im

age of G
od stam

ped o
n

 us all. 
T

h
e second th

em
e is as disheartening as th

e first is uplifting. 
T

h
e 

B
ible tells us that each o

n
e of us has sinned--even 

m
o

re, that th
e de- 

sire to sin is w
oven into o

u
r very being. 

"[T
lh

ere is n
o

n
e w

ho does 
good, n

o
t even o

n
e," D

avid 
says in 

th
e ~

salm
s.'"'T

h
e~

 
have all 

turned asid
e.. . ."'"icking 

u
p

 o
n

 this th
em

e, th
e N

ew
 T

estam
ent 

pronounces that "all have sinned an
d

 fall sh
o

rt of th
e glory of G

od."17 
N

one of us is perfect o
r anyw

here close to it. 
M

ore th
an

 that, w
e are 

all radically im
perfect-prone 

to selfishness an
d

 exploitation, ready to 
seize opportunities for o

u
r ow

n advancem
ent even if d

o
in

g
 so brings 

injury an
d

 injustice to others. 
S

in is n
o

t just w
hat w

e d
o

 (th
o

u
g

h
 w

e 
d

o
 a lot of it); it is w

ho w
e are. 

T
h

e first of 
these them

es suggests th
at everyone deserves to be 

treated w
ith dignity. C

aesar's im
age stood fo

r R
om

e's pow
er; th

e face 
o

n
 a coin in the ancient w

orld w
as a sign of th

e respect that pow
er 

com
m

anded.'' 
G

od's im
age in each of us likew

ise com
m

ands respect. 
A

nd since th
e im

age is shared by rich an
d

 p
o

o
r alike, so too is th

e 
dignity that the im

age conveys. T
h

at is o
n

e respect in w
hich th

e B
ible 

definitely is egalitarian. 
A

gain an
d

 again, w
e are told to care fo

r th
e 

poor, w
idow

s, an
d

 strangers-those 
w

ho lack th
e m

eans to care fo
r 

them
selves o

r the 
netw

orks to get o
th

ers to
 care fo

r them
. 

T
h

e 
P

salm
s pray for a king w

ho "delivers th
e needy w

hen h
e calls, th

e 
poor an

d
 him

 w
ho has n

o
 helper."" 

A
nd Jesus told his follow

ers that 
w

hatever they d
o

 to care fo
r "th

e least of these [h
is] brothers," they 

d
o

 for him
: 

a clear statem
ent that h

e identifies w
ith those at th

e bot- 
tom

 of the lad
d

er, n
o

t those at the top." 
A

n obvious im
plication of the second them

e-that 
all of us are 

sinners-is 
that w

e 
need to be governed, restrained fro

m
 acting o

n
 

o
u

r w
orst im

pulses. If w
e w

ere sim
ply left to o

u
r ow

n devices, o
u

r sin 
w

ould p
ro

d
u

ce chaos. 
It is im

p
o

rtan
t to u

n
d

ersco
re, m

oreover, th
at 

since all of us sin, th
e need fo

r governm
ent is universal; n

o
 o

n
e is ex- 

em
pt from

 this need for oversight. 
T

hose w
ho govern-the 

law
m

ak- 
ers w

ho m
ake the law

s an
d

 th
e police, prosecutors, regulators, an

d
 

judges w
ho enforce them

-do 
n

o
t stand outside an

d
 ap

art fro
m

 sin; 

I
' ~M

atthpru 2'22 1 
I
'
 Psulm

 14:3. 
'I' 

Id. 
R

om
onu 3:23. 

In 
It is for this rrason [hat thr rarly C

l~
ristia

~
~

 
pronouncenlent that 'Jesus is L

.ord" w
as a radi- 

cal political statem
ent, a challenge to C

aesar's claim
 of ultim

ate authority 
T

his them
e is ex- 

plored in detail in O
L

IV
E

R
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they to
o

 are in its grasp. 
It follow

s th
at th

e governors n
eed

 to b
e gov- 

ern
ed

, just like th
e rest of us. 

W
eave these tw

o threads to
g

eth
er an

d
 o

n
e sees a fam

iliar fabric. 
G

overnm
ent is essential to avoid lives that are, in H

obbes' 
fam

ous 
p

h
rase, "nasty, brutish, an

d
 short."" 

B
ut 

that governm
ent 

sh
o

u
ld

 
treat even those it punishes w

ith th
e dignity an

d
 respect d

u
e to crea- 

tures m
ade in G

od's im
age. 

If anything, th
at req

u
irem

en
t is height- 

en
ed

 w
hen th

e governm
ent's w

rath is visited o
n

 th
e p

o
o

r, w
ho are 

usually th
e recipients of crim

inal p
u

n
ish

m
en

t. 
A

nd, since sin is uni- 
versal an

d
 since those w

ho govern m
ust them

selves be governed, law
 

(n
o

t governm
ent officials) m

ust d
o

 th
e restraining. 

R
ulers m

ust sub- 
m

it to th
e sam

e rules they apply to
 o

th
ers. 

T
h

ere is o
n

e m
o

re reason 
w

hy law
 rath

er th
an

 discretion m
ust b

e th
e driving force b

eh
in

d
 o

fi- 
cia1 p

u
n

ish
m

en
t. 

If discretion governs, those w
ho punish m

ust have 
clean h

an
d

s; they m
ust stand in a su

p
erio

r m
oral position relative to

 
those they co

n
d

em
n

. 
B

ut th
e B

ible teaches that n
o

 o
n

e has clean 
h

an
d

s; n
o

n
e of us can fairly claim

 m
oral superiority." 

S
o n

o
 o

n
e can 

pass ju
d

g
m

en
t. 

O
nly th

e law
 itself can d

o
 so. 

T
h

ese B
iblical principles lead

, in o
th

er w
ords, to th

e sam
e rule-of- 

law
 principles that o

u
r legal system

 p
u

rp
o

rts to
 h

o
n

o
r. C

learly articu- 
lated rules," n

o
t ju

ro
rs' o

r judges' w
him

s, sh
o

u
ld

 b
e th

e basis fo
r de- 

cisions th
at im

pose crim
inal o

r civil liability o
n

 th
e state's citizens. 

T
his principle follow

s fro
m

 th
e proposition th

at those w
him

s are in 
p

art th
e p

ro
d

u
ct of sin: 

discretionary pow
er m

eans th
e pow

er to o
p

 
press, so

m
eth

in
g

 all pow
er-holders are tem

p
ted

 to d
o

. 
S

o, to
o

, th
e 

rules m
ust have a reasonable m

easure of specificity. W
hile n

o
 legal 

system
 can define perm

issible an
d

 im
perm

issible behavior in intricate 
d

etail, th
e line betw

een th
e tw

o sh
o

u
ld

 b
e reasonably clear. 

O
th

er- 
w

ise, w
e 

are right back in th
e w

orld of u
n

b
o

u
n

d
ed

 discretion, w
ith 

prosecutors an
d

 regulators h
o

ld
in

g
 all th

e cards. 
F

or th
e sam

e rea- 
so

n
, th

e rules should be specified in advance; if n
o

t, officials w
ill be 

tem
p

ted
 to apply different an

d
 h

arsh
er rules to those they target th

an
 

to th
e rest of th

e population. 
L

ikew
ise, th

e sam
e rules m

ust apply to 
rich an

d
 p

o
o

r alike, if all are to
 be treated

 w
ith th

e dignity an
d

 re- 
spect th

at is d
u

e to creatures m
ade in G

od's im
age. 

A
nd since th

at 
im

age does n
o

t vary w
ith skin color o

r n
eig

h
b

o
rh

o
o

d
, th

e sam
e rules 

sh
o

u
ld

 apply to all races, ethnicities, an
d

 social classes. 
F

inally, be- 
cause n

o
n

e of us is in a position to ju
d

g
e an

o
th

er's thoughts o
r incli- 
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Ser P

ral?n 1
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 ("'T

hey have all turned aside; together they ]lave b
ecom

e corrupt; there ia 
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, not even on
e."

); K
om

ons 3
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3
 ("

[F
lor all have sinned and fall ~

h
o

rt of the 
g
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 of G
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'I 
N

ote on
ce again that w

e are i~
sin

g the term
 "rule' broadly here to encom

pass arlv legal 
regulation. 
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nations-nly 
the L

ord, as G
od told S

am
uel, can look o

n
 a person's 

heart"-the 
law

 should punish co
n

d
u

ct, an
d

 never in
ten

t alone. 
T

h
e rule of law

 thus follow
s quite naturally from

 C
hristian prem

- 
ises. 

B
ut how

 can this be reconciled w
ith G

od's law
 itself? 

C
onsider 

how
 G

od's law
 is portrayed in th

e N
ew

 T
estam

ent. 
T

h
e m

ost fam
iliar 

sum
m

ary of G
od's law

 is th
e G

olden R
ule: C

hrist's com
m

and that w
e 

love G
od w

ith all of o
u

r h
eart, soul, an

d
 m

in
d

, an
d

 th
at w

e love o
u

r 
neighbors as w

e love ourselves.'%
atever 

else o
n

e can say ab
o

u
t this 

tw
in com

m
and, it does n

o
t conform

 to th
e principle th

at rules m
ust 

be defined w
ith reasonable 

specificity. 
O

n
 th

e contrary, o
n

e can 
barely im

agine a m
o

re vague an
d

 
open-ended 

legal req
u

irem
en

t. 
P

erhaps th
e vagueness is 

n
o

th
in

g
 m

o
re than 

th
e inevitable conse- 

quence of th
e fact that Jesus is sum

m
arizing G

od's law
, rath

er th
an

 
spelling it o

u
t in detail. 

B
ut C

hrist's m
o

re detailed p
ro

n
o

u
n

cem
en

ts 
are likew

ise at odds w
ith traditional rule-of-law

 ~
rin

c
i~

le
s

. 
In 

th
e 

S
erm

on o
n

 th
e M

ount, Jesus defines as m
u

rd
erers "everyone w

ho is 
angry w

ith his brother," even those w
ho say, "'Y

ou f~
o

l!'"'~
 Adulterers 

include not only those w
ho have sexual relations w

ith o
th

ers' spouses, 
b

u
t "everyone w

ho looks at a w
om

an w
ith lustful intent."" 

P
lainly, 

these broad definitions violate th
e principle th

at p
u

n
ish

m
en

t sh
o

u
ld

 
be based o

n
 co

n
d

u
ct, n

o
t in

ten
t alone. 

- 

T
h

eir b
read

th
 also violates th

e principle th
at rules, n

o
t discretion, 

should d
eterm

in
e w

ho pays legal penalties. 
N

o legal system
 that de- 

fined m
u

rd
er an

d
 adultery as Jesus did could en

fo
rce those offenses 

w
ith any consistency. 

S
uch law

s w
ould function like highw

ay speed 
lim

its-all 
drivers violate th

em
, so th

e real law
 is w

hatever state tro
o

p
 

ers decide. A
nd Jesus him

self applied G
od's law

 differently to differ- 
en

t people, violating th
e principle that all sh

o
u

ld
 be b

o
u

n
d

 by 
th

e 
sam

e rules. 
R

ecall the rich young ru
ler w

ho asks Jesus w
hat h

e m
ust 

d
o

 to obtain etern
al life.'* 

Jesus first tells th
e w

ealthy m
an th

at he 
m

ust "keep th
e com

m
andm

ents" if h
e w

ants to
 "have etern

al life."" 
W

hen the m
an

 says "[all1 these I have kept," Jesus instructs the m
an 

to sell everything he ow
ns, give it to the p

o
o

r, an
d

 follow
 him

.'"' N
o- 

w
here else'in

 the N
ew

 ~
e

sta
m

e
n

t does jesus im
pose this obligation 

o
n

 his follow
ers generally, o

r in
d

eed
 o

n
 anyone else. 

" SPP 1 S
am

uel 1
6

7
 ('[M

lan 
lo

o
h

 or1 th
e outw

ard ap
p

earan
ce, hut the L

O
R

D
 looks o

n
 th

e 
h

eart."). 
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n

~
p

h
e

n
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U
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C
o

d
's law

, as Jesus 
teaches an

d
 applies it, violates every single 

principle that flies u
n

d
er th

e b
an

n
er of th

e "rule of law
." 

If th
e state 

tried 
to replicate 

this law
 

in a legal co
d

e, police an
d

 prosecutors 
w

ould have total, absolute discretion to
 choose w

ho should b
e sen

t to
 

prison an
d

 w
ho sh

o
u

ld
 g

o
 free; an

d
 civil law

 regulators could pick 
th

eir least favorite C
E

O
 an

d
 p

u
n

ish
 him

 o
r h

er w
henever they chose. 

In practice, th
e discretionary choices of 

th
e governors, rath

er th
an

 
G

od's law
 itself, w

ould govern th
e people. 

Y
et th

e sam
e B

ible that 
seem

s to flout rule-of-law
 n

o
rm

s also seem
s to req

u
ire those norm

s. 
H

ow
 is th

e circle to be sq
u

ared
? 

T
h

e answ
er is th

at tw
o d

ifferen
t kinds of law

 are at issue. 
R

ule-of- 
law

 norm
s derive from

 th
e practical realities of controlling w

rongdo- 
in

g
 in a w

orld filled w
ith w

rongdoing-a 
w

orld in w
hich all sin b

u
t 

only som
e sinners can b

e p
u

n
ish

ed
, w

here rulers are p
ro

n
e to favorit- 

ism
 an

d
 exploitation w

hile those they ru
le n

eed
 w

ise law
s to p

ro
tect 

them
 from

 o
n

e an
o

th
er. 

In such a w
orld, law

 m
ust play a d

o
u

b
le 

gam
e: 

restraining th
e w

orst w
rongs by th

e citizenry w
ithout em

pow
- 

erin
g

 judges an
d

 prosecutors to d
o

 w
rong them

selves. 
T

h
e key to

 
playing that d

o
u

b
le gam

e w
ell is to

 lim
it law

's reach
. 

O
nly th

e m
ost 

destructive an
d

 m
ost readily verifiable w

rongs should be fo
rb

id
d

en
, 

because fo
rb

id
d

in
g

 m
o

re w
ould tu

rn
 p

u
n

ish
m

en
t over to th

e discre- 
tion of law

 enforcers. 
G

od's law
 is not b

o
u

n
d

 by those lim
its, because it plays n

o
 d

o
u

b
le 

gam
e. T

h
e L

aw
m

aker n
eed

 n
o

t restrain H
im

self. H
e is not th

e p
ro

b
 

lem
. 

W
e are. 

H
is law

 can
 th

erefo
re be com

prehensive, covering all 
w

rongs, n
o

t just those th
at a given society can afford to punish. 

H
is 

law
 is n

o
t lim

ited to co
n

d
u

ct, because th
e G

od in w
hose im

age w
e are 

m
ad

e sees th
e thoughts th

at lie b
eh

in
d

 co
n

d
u

ct. 
N

othing is h
id

d
en

 
fro

m
 H

im
. 

H
is law

 covers everything, all of life-it 
is not law

 dtJined 
by its lim

its, but law
 w

ithout lim
its. 

T
h

at lim
itless, com

prehensive quality is closely tied to an
o

th
er fea- 

tu
re that receives a g

reat deal of co
m

m
en

t in scripture: 
law

's delight- 
fulness. 

T
h

e beauty of G
od's law

, an
d

 th
e sh

eer joy it im
parts, is a 

freq
u

en
t th

em
e of th

e P
salm

s. 
"T

h
e law

 of th
e L

O
R

D
 is perfect," 

D
avid m

arvels, "reviving th
e so

u
l. . . th

e rules of the L
O

R
D

 are tru
e, 

an
d

 righteous alto
g

eth
er. 

M
ore to be desired are they th

an
 g

o
ld

, 
even m

uch fine gold; sw
eeter also th

an
 honey an

d
 d

rip
p

in
g

s of th
e 

honeycom
b."" 

A
n

o
th

er psalm
ist proclaim

s, w
ith evident relish, that 

"I w
ill m

editate o
n

 your precepts an
d

 fix m
y eyes o

n
 your w

ays. 
I w

ill 
delight in your statutes; I w

ill n
o

t forget your w
ord."" 

'Y
our testim

o- 
nies are w

onderful," 
he goes o

n
 to

 say, 
th

erefo
re m

y 
soul keeps 

them
. T

h
e unfolding of your w

ords gives light; it im
parts u

n
d

erstan
d

- 



ing to the sim
ple. 

1 o 
en

 m
y m

outh an
d

 p
an

t, because I long fo
r 

your com
lnandm

ents. ,,,jf' 

T
his langrlage so

u
n

d
s strange 

to 
tw

enty-first-century A
m

erican 
ears: 

delight an
d

 longing are hardly th
e first things th

at com
e to 

m
ind for m

ost of us w
hen w

e think ab
o

u
t law

. 
B

ut th
e responses are 

not as strange as they first seem
. 

M
ost of us have h

ad
, at o

n
e tim

e o
r 

an
o

th
er, great teachers w

ho inspired an
d

 d
elig

h
ted

 th
eir classes. T

h
e 

best teachers an
d

 the best teaching d
o

 that. 
It sh

o
u

ld
 com

e as n
o

 
surprise that G

od's w
isdom

-better 
teaching than o

n
e finds in the 

best-run classroom
-prom

pts 
the sam

e reaction. 
A

nd w
isdom

 is pre- 
cisely w

hat a com
prehensive m

oral law
 provides. 

C
.S

. L
ew

is p
u

t it 
w

ell, though incom
pletely, w

hen he called G
od's law

 "th
e 'real' 

o,r 
'correct' o

r stable, w
ell-grounded, directions fo

r living."14 "D
irections 

for living" sounds prosaic, b
u

t th
e portions of scripture th

at provide 
those directions m

ost explicitly are anything b
u

t. 
T

h
e T

en
 C

om
- 

m
andm

ents an
d

 the S
erm

o
n

 o
n

 th
e M

ount are, am
o

n
g

 o
th

er things, 
great literature, m

ore poetry than prose. 
T

h
at, too, sh

o
u

ld
 com

e as 
no srirprise. A

 w
ell-lived life is a beautiful th

in
g

 to b
eh

o
ld

, a source of 
delight an

d
 inspiration 

to those fo
rtu

n
ate en

o
u

g
h

 to see it. 
T

h
e 

principles that define such a life are likew
ise beautiful to b

eh
o

ld
, an

d
 

they are natural subjects fo
r great literature. 

L
egal codes are not natural subjects fo

r g
reat literatu

re, w
hich is 

w
hy E

xodu
 22:l-15, th

e passage that defines punishm
ents fo

r various 
offenses against property rights, reads so

 differently th
an

 E
xodus 20: 1- 

17, th
e passage that defines both G

od's relationship w
ith us (th

e first 
four com

m
andm

ents) an
d

 o
u

r relationships w
ith o

n
e an

o
th

er (th
e 

last six). 
E

xodus 22 reads like w
hat it is: 

a legal co
d

e, designed to 
specify co

n
d

u
ct rules an

d
 punishm

ents to be im
posed by h

u
m

an
 be- 

ings on o
th

er hum
an beings. 

E
xodus 20 reads like w

hat it is: 
a code 

for th
e life of the soul, not m

erely th
e life of buying an

d
 selling. 

N
otice that the very features that m

ake G
od's law

 delightful-its 
d

ep
th

 an
d

 com
prehensiveness, the w

ay 
it addresses both 

th
e w

orst 
w

rongs an
d

 the deepest longings of o
u

r hearts an
d

 m
inds-also 

m
ake 

it im
possible to use as a co

d
e to be en

fo
rced

 by, an
d

 against, sinful 
m

en an
d

 w
om

en. 
T

h
e principle of 

legality exists to constrain th
e 

pow
er of 

h
u

m
an

 beings: 
police officers, prosecutors, an

d
 judges. 

G
od's law

 
has n

o
 h

u
m

an
 

law
 enforcers, so it needs n

o
 such con- 

straint. 
T

his so
u

n
d

s like dualism
. 

G
od's law

, w
e seem

 to be suggesting, is 
m

ade for an
o

th
er w

orld, w
hereas o

u
r legal codes 

o
p

erate in 
this 

w
orld. 

T
h

e truth is otherw
ise. 

G
od's law

 is likew
ise m

ad
e for this 

w
orld, for H

is w
orld; otherw

ise it w
ould n

o
t be so co

n
cern

ed
 w

ith 

li 1'~nlrn 119:129-31. 

" C
.S

. I.E
H

'IS, RE
F

L
E

(.IIO
I\S 
O

N
 111t. PSA

I.M
S 60 (1958) 
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teaching us how
 to live. 

B
ut th

e T
en

 C
o

m
m

an
d

ln
en

ts an
d

 th
e S

er- 
m

on o
n

 the M
ount are n

o
t m

ad
e fo

r th
e w

orld of prosecutors' offices 
an

d
 prisons, co

u
rtro

o
m

s an
d

 jury boxes. 
N

o com
prehensive m

o
ral 

co
d

e, n
o

 system
 of law

 that judges thoughts as w
ell as d

eed
s, n

o
 law

 
that forbids n

o
tju

st adultery b
u

t lust an
d

 n
o

tju
st m

u
rd

er b
u

t unjusti- 
fied an

g
er, can serve as a co

d
e fo

r judges an
d

 juries. 

11. T
H

E
 RU

LE O
F

 M
A

N
'S

 LA
W

 

Ju
d

g
ed

 by th
e sh

eer volum
e of legal d

o
ctrin

e, tw
enty-firstcentury 

A
m

erica is am
o

n
g

 the m
ost law

-bound societies in h
u

m
an

 
history. 

Ju
d

g
ed

 by 
com

m
on legal practice, it is n

o
t a society th

at regularly 
h

o
n

o
rs principles of legality-notw

ithstanding 
o

u
r p

u
rp

o
rted

 
com

- 
m

itm
en

t to those principles. 
T

h
e seco

n
d

 statem
en

t follow
s naturally 

from
 th

e first: 
th

e law
 of code books an

d
 case rep

o
rters can

n
o

t ru
le 

w
hen it covers too m

uch territory. 
A

nd o
u

r law
 covers a g

reat d
eal of 

territory. 
C

onsider first the civil justice system
. Individuals m

ust behave rea- 
sonably, m

eaning they m
ust obey th

e G
olden R

ule (i.e., take acco
u

n
t 

of th
e costs of th

eir activity to o
th

ers as they take acco
u

n
t of costs to 

them
selves) o

r risk to
rt liability w

hen they cause h
arm

. 
O

f co
u

rse, 
th

e negligence stan
d

ard
 has been aro

u
n

d
 fo

r a very lo
n

g
 tim

e. 
B

ut it 
has n

o
t alw

ays taken its p
resen

t fo
rm

. 
T

h
e co

m
m

o
n

 law
 b

o
u

n
d

ed
 

negligence liability w
ith defenses like contributory negligence an

d
 as- 

sum
ption of risk, w

ith narrow
 causation doctrines an

d
 w

ith lim
ited 

duties of care. T
h

e few
 plaintiffs w

ho could overcom
e those obstacles 

faced strict lim
its o

n
 rem

edies: 
dam

ages for physical injury b
u

t n
o

t 
fo

r physical o
r em

o
tio

n
al p

ain
, dam

ages fo
r property d

am
ag

e b
u

t n
o

t 
for econom

ic loss. 
T

h
e G

olden R
ule w

as n
o

t en
fo

rced
 across th

e 
b

o
ard

; liability w
as m

u
ch

 m
o

re lim
ited than th

at. 
T

oday, liability is a 
g

reat deal b
ro

ad
er an

d
, n

o
t coincidentally, its b

o
u

n
d

aries are a g
reat 

- deal less certain an
d

 less law
-like. 

T
h

at is just tort law
. 

S
im

ilar stories can be told ab
o

u
t o

th
er com

- 
m

on-law
 liability regim

es. 
A

nd a host of statutory system
s establish 

civil liability in areas th
at w

ere unknow
n at co

m
m

o
n

 law
. 

M
any of 

those liability regim
es are g

o
o

d
 an

d
 useful. 

R
ules that lim

it o
r fo

rb
id

 
pollution an

d
 securities frau

d
, d

an
g

ero
u

s w
orkplaces an

d
 discrim

ina- 
tory hiring practices are all signs of legal progress. 

B
ut progress has 

com
e at th

e 
price 

of 
b

ro
ad

, negligence-like 
liability 

regim
es 

th
at 

m
ean w

hatever juries o
r governm

ent regulators d
ecid

e they n
iean

. 
C

ivil liabili<
regim

es o
ften

 seem
 in tension w

ith rule-of-law
 n

o
rm

s, 
b

u
t th

e d
eg

ree of the tension is lim
ited by th

e n
atu

re of th
e liability. 

If 
all m

anufacturers of d
an

g
ero

u
s products are liable fo

r dam
ages 

(generously d
efin

ed
) to those w

ho suffer injuries attrib
u

tab
le to those 

products, a large fraction of serious injuries w
ill p

ro
m

p
t law

suits, be- 
cause plaintiffs an

d
 th

eir law
yers stan

d
 to m

ake m
oney fro

m
 those 



law
suits. 

T
h

e law
 w

ill be litigated to th
e m

argin, o
r nearly so.:'' 

If li- 
ability is grossly excessive, courts w

ill see the consequences of the ex- 
cess an

d
 (o

n
e hopes) take steps to rem

edy th
e problem

. 
A

t least to 
som

e d
eg

ree, the system
 is self-correcting. 

T
h

at is n
o

t true of crim
inal liability rules. 

T
h

e state has a practical 
m

onopoly o
n

 enforcing such rules an
d

 no o
n

e w
ins a bounty w

hen 
th

e rules are successfully enforced. 
B

ecause n
o

 o
n

e has an incentive 
to enforce those rules across the board, th

ere is n
o

 self-correcting 
m

echanism
. 

Indeed, legal excess is actually self-reinforcing. 
If C

on- 
gress passes an overbroad crim

inal statute, o
n

e of tw
o things is likely 

to happen. 
F

ederal agents an
d

 prosecutors m
ay use the statute only 

occasionally, as a m
eans of inducing guilty pleas from

 defendants, 
suspected o

f o
th

er crim
es. T

h
at use is largely invisible: its effect is to 

m
ake crim

inal convictions ch
eap

er, w
hich is som

ething both C
on- 

gress and prosecutors w
ant. 

T
h

e o
th

er possibility is that a few
 prose- 

cutors w
ill use the statute against defendants w

ho d
o

 n
o

t deserve to 
be punished, m

uch like the in
d

ep
en

d
en

t counsels of th
e 1990s tried 

to enforce overbroad federal crim
es against th

e politicians caught in 
their crosshairs.'?hose 

investigations ruined the reputations of th
e 

prosecutors w
ho pressed them

. 
B

ut they did n
o

t lead to dem
ands 

that C
ongress narrow

 th
e relevant federal statutes." 

T
h

e contrast is 
telling. 

T
h

e result is that crim
inal law

 proliferates. 
L

egislatures regularly 
add crim

es and rarely rem
ove them

. 
C

rim
inal codes becom

e ever 
broader an

d
 ever m

ore cluttered w
ith 

obscure, o
u

tm
o

d
ed

 prohibi- 
tions just w

aiting for som
e en

trep
ren

eu
rial prosecutor to

 use them
 to

 
extract a m

ore favorable plea bargain.w
 T

h
e fraction of the popula- 

tion that is guilty of o
n

e o
r an

o
th

er jailable offense grow
s ever lar- 

ger.'" 
T

h
e discretionary pow

er 
of 

police officers an
d

 prosecutors 
grow

s w
ith it. 

I' T
his is th

e intuition behind the longstanding d
eb

ate over the efficiency 
(o

r n
o

t) of th
r 

cornnion law
. 

F
or a good reren

t snrvey o
f the d

eb
ate, see P

aul H
. R

ubin, M
irro nnd M

nrro I.~gaal 
I~

/~
<

IP
H

,. 
St~

pply nn
dD

m
n

rrd, 13 S
L

IP
. C

1.. E
(:uN

. REV. 18 (2005). 
'' SPP Richm

an &
 S

tuntz, supra n
o

te 3, at 590-94 (describing the various w
ays in w

hich inde- 
p

en
d

en
t counsels used tlroadly defined crim

es to pursue eith
er innocent o

r onlv rnarginallv 
gliilty politicians). 

I' .Tw M
'iliiarn J. S

tuntz, PLn Llnrgnitrirrg and C
nm

lnnl Lou: j
 D

isapp~
an

n
g Sl~ndow

, I I7
 H

.w
\'. L. 

REV
. 2548, 2557 (2004) [hereinafter S

tuntz, P
lm

 B
argaaning] (explaining that th

e public blam
ed 

G
~

n
g

re
x

 
only fo

r it5 pm
secutorial role in C

linton's im
p

each
m

en
t, not for its original passage of 

rh
r law

 giving rise to th
e im

p
each

m
en

t). 
T

h
e disrussion that follow

s in the text draw
s in rh

r 
~

reasonine in rhis rtic
lr. 

In 
S

~
P

 
~

d
. 
ar 25.58 (describing th

e legislarure's tendency to gradually ad
d

 new
 crin

~
in

al prohi- 
biti~

m
b uirhour d

elet~
n

g
 any of th

e old o
n

es). 
'I

 N
~

~
tic

e
 

that the sh
are of th

e population that is guilty of violating th
e crim

inal co
d

e is in- 
d

ep
en

d
en

t of th
e inm

ate population. 
T

h
e fo

rm
er d

ep
en

d
s o

n
 the scope of c-rirn~

nal codes. 
'T

he latter d
ep

en
d

s prim
arily on prosecutors' charging decisions. 

B
road as it is, that discretionary pow

er is substantially constrained 
w

hen the police officers and prosecutors w
ork for city o

r county gov- 
ernm

ents. 
T

hose governm
ents o

p
erate u

n
d

er severe b
u

d
g

et con- 
straints; th

e last thirty years have seen m
assive docket increases w

ith 
only m

odest increases in personnel.40 T
h

e consequence is that, at 
least in high-crim

e jurisdictions, prosecutors lack the tim
e to go after 

the kinds of offenses th
e pursuit of w

hich m
ade K

en S
tarr infam

ous." 
T

h
e m

any rococo crim
es that litter state codes d

o
 n

o
t m

atter m
uch; 

prosecutors focus instead o
n

 core violent crim
es, m

ajor thefts, an
d

 
d

ru
g

 deals.42 D
rug crim

e aside, th
e rule of law

 functions b
etter th

an
 

o
n

e w
ould suspect from

 a glance at the co
d

e books. 
In

 federal co
u

rt, by contrast, the rule of law
 barely functions at all. 

F
ederal prosecutors 

are m
uch 

b
etter funded 

th
an

 
are th

eir local 
c

~
u

n
te

r~
a

rts.~
' 

A
nd they have a m

uch sm
aller ran

g
e of responsibili- 

ties-if 
m

u
rd

erers o
r rapists go u

n
p

u
n

ish
ed

, the local district attor- 
ney m

ay lose his jo
b

, w
hile U

nited S
tates attorneys are free to go after 

the cases they think 
m

atter 
m

ost o
r the cases m

ost likely to
 yield 

headlines. 
T

h
e fed

eral code gives them
 an

 enorm
ous array of charg- 

ing options. 
T

h
ere are h

u
n

d
red

s 
(literally) of fraud an

d
 m

isrepre- 
sentation statutes, covering a large fraction of the lies an

d
 alm

ost-but- 
not-quite lies anyone m

ight tell.* 
V

ery little dishonesty is actually 
punished. 

D
uring C

linton's im
peachm

ent hearings, people scoured 
the case reporters looking for exam

ples of sex-related lies d
u

rin
g

 
depositions 

that led 
to crim

inal charges. 
T

h
e lies 

them
selves are 

surely com
m

on (consider how
 m

any civil cases involve allegations of 
sexual m

isco
n

d
u

ct), but only a handful 
of cases w

ere 
fo

u
n

d
, w

ith 
n

o
n

e being factually sim
ilar to C

linton's case.li Y
et, if federal fraud 

'"tuntz, 
P

~
I

E
 

B
nrgnking, s~

rp
~

n
 

n
o

te 37, at 255.5-56 
&

 nn.9-13, 
an

d
 soulces cited therein. 

" SPP R
ichm

an &
 S

tuntz, supra n
o

te 3, at 6
0

0
4

8
, (d

i~
cu

ssin
g

 th
e reasons b

eh
in

d
 prosecu- 

tors' inability to pursue these cases). 
'' Spe ed. at 600. 
"
 SPP gm

m
ally R

ichm
an &

 S
tuntz, sreprn n

o
te 3, at 607 (n

~
~

tin
g

 
the severe budgetan' 

corl- 
strain&

 facrng local officials as co
m

p
ared

 w
ith federal officials). 

I' 
A

s of 
1998, o

n
e scholar rolrnted a total o

f 3
2

5
 frau

d
 an

d
 m

isrepresentation statutes. 
P

P
 

JclT
rev S

randen. A
n

 fionom
tr PprrPpcliup or! F

~
~

iern
l 

C
n

m
in

d [,nu] &
fm

, 2 BLIFF. C
R

IM
. I.. REV. 249. 

28'3: 
1998). 
D

uring th
r H

ouse im
p

each
m

en
t hearings, A

lan D
rrshow

itz testified 
that 'the 

false stale- 
m

cnts of w
hich P

resident C
linton is accusrd fall at th

e m
ost m

arginal en
d

 of th
e least culpable 

g
en

re of this co
n

tin
u

u
m

 of offenses an
d

 w
ould n

rv
er even b

e considered fo
r p

ro
w

cu
tio

n
 in th

e 
routine 

case 
involving 

an
 

ordinary 
defendant.'' 

7'hQ 
(:oncrg.urnces of 

P
q

tlt). n71d 
K

elnlull 
f;nm

es: 
H

~
n

n
n

g
 B

I
~

~
T

P
 

th
e H

. C
ornm

. on 
the Jt~

dioary, 105th C
o

n
g

. 87 
(19911) 

(stare~
n

en
r of 

A
lan 

M
. 

D
ershow

itz, 
F

elix 
F

rankfnrter 
P

rofessor o
f 

L
aw

, 
H

arvard 
L

aw
 

S
cllool), 

nunilobl. 
nl 

I1tt~:/~frwrbgate.access.gpo.gov/cgi-t~in/getdr1r.cgi?dbna~11e=l05~house~hr~lrir~gs&cIocicl- 
f:5Y

L
.17.w

ais. In
 the sam

e h
e

a
ri~

~
g

. 
Jcffr-ey R

osen testified that "rreither the in
d

ep
en

d
en

t co
~

ln
srl 

n
o

r anyone else. to m
y know

ledge, has b
een

 able to
 identify a case w

h
rre a d

efen
d

an
t w

as 
Iflc,w

ruted, let alone convicted, for p
er~

p
h

eral statem
enrs In a civil proceeding that he o

r \h
e 

did n
o

t initiate in o
rd

er to derive so
m

e kind of benefit." 
Tlrv f:on.,vqsrvnrvs ofl'qu

? 
and &

/ale(! 
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statutes occasion 
few

 
prosecutions, collectively those 

statutes have 
large effects. 

T
hey function as a k

in
d

 of m
enu-a 

list of charging op- 
tions a prosecutor m

ay p
u

rsu
e o

n
ce sh

e decides to focus h
er atten- 

tion o
n

 a particular suspect. 
O

ften 
th

e targeting com
es first, an

d
 th

e charges are an
 after- 

thought. 
S

tarr's investigation b
eg

an
 as an

 effort to uncover crim
es 

related to th
e looting of an

 A
rkansas savings an

d
 loan. 

B
ut M

onica 
L

ew
insky fell in

to
 S

tarr's lap
 (so to sp

eak
), an

d
 th

e rest is history.'" 
S

o, to
o

, federal agents set o
u

t to nail M
artha S

tew
art fo

r insider trad- 
ing, but w

hen that d
id

n
't w

ork, got h
er for lyin 

d
u

rin
g

 th
e course of 

,B 
th

e in
~

e
sti~

a
tio

n
.~

' 
In

 B
rogan v

. U
nited States, 

agents suspected th
e 

d
efen

d
an

t of labor racketeering b
u

t w
ere u

n
certain

 th
at they could 

gain a conviction for that crim
e. 

S
o th

e agents show
ed u

p
 at B

ro- 
gan's h

o
m

e, asked him
 w

hether h
e h

ad
 taken m

oney fro
m

 th
e rele- 

vant com
panies (th

e agents knew
 th

at th
e answ

er w
as yes an

d
 th

at 
taking th

e m
oney w

as n
o

t necessarily a crim
e), an

d
 w

hen a startled 
B

rogan said n
o

, the agents told h
im

-co
rrectly

-th
at 

h
e h

ad
 just vio- 

lated th
e federal false-statem

ents s
ta

t~
te

.~
B

ro
~

a
n

's
 

conviction u
n

d
er 

that statute w
as n

o
t prim

arily a co
n

seq
u

en
ce of th

e law
; agents' an

d
 

prosecutors' discretion m
attered

 m
u

ch
 m

o
re. 

In
 th

at respect, B
rogan 

is typical of federal crim
inal prosecutions. 

T
h

e req
u

irem
en

t that law
 be prim

ary, an
d

 discretion secondary, is 
n

o
t th

e only rule-of-law
 principle th

at th
e federal crim

inal justice sys- 
tem

 regularly violates. 
M

any federal crim
es, including o

n
es th

at are 
frequently prosecuted, are d

efin
ed

 in
 the vaguest possible term

s. 
N

o 
o

n
e know

s w
hat a "schem

e o
r artifice to deprive an

o
th

er of th
e intan- 

gible right of honest services" is,"' but thousands of p
eo

p
le sit in

 fed- 
eral prison convicted of intangible-rights m

ail frau
d

. B
rogan's crim

e, 
like C

linton's an
d

 M
artha S

tew
art's, w

as n
o

t truly a crim
e before B

ro- 
g

an
 co

m
m

itted
 it; th

e decision 
to target B

rogan 
cam

e first, 
after 

w
hich agents m

aneuvered him
 in

to
 saying th

e w
rong th

in
g

, in effect 
talking him

self into a prison sentence." 
F

u
rth

erm
o

re, n
o

 o
n

e fam
il- 

C
nm

rr: 
H

vanng B
./ore 

/h
 H

. C
ornm

, on th,/udicru~
y, supm

, at 9
7

 (statrrnent ofJeffrey R
osen. .&

so- 
riate P

rofessor o
f L

aw
, G

eorge M
T

ashingtorl U
n

iv
rrsi~

 Law
 S

ch
o

o
l). 

I"
 F

or a good (an
d

 scathing) account o
f the sto

v
, see R

obert W
. G

o
rd

o
n

. Im
p

d
en

re and 
P

rrrtisanship: 9
a

~
i

 
O

IC
 and thu C

linton-L
airinsky A

flaalr, 6
8

 F
O

R
D

H
A

M
 

L
. REV. fi.59. 672-73 

(1
9

9
9

). 
'' 

O
n

 the rh
arg

es against S
tew

art, see C
onstance L

. H
ays. M

nrthn S
Inr,nrl h

d
irtrd

 
1j.S

. on 
O

l,stm
r/ron, N

.Y
. T

IM
E

S
, 

Ju
n

e i.
 2003, at A

l. F
or a defense of the g

o
~

rrn
n

ren
t's tactics, see S

cott 
T

urow
, O

p
E

d
., I:ly

 N
o T

m
rs/or 

M
nrlha Stpll,nrt, N

.Y
. I'IM

E
S
. M

av 27, 200-1, at .M
Y

. 
'* 

522 U
.S

. 398 (1998) 
"' 

See id. at 409-10 
(G

tnshurg,J., co
n

cu
rrin

g
). 

"
 

18 L
!.S.C

;. $ 1946 (2000) (defining "sch
e~

n
e or artifice to (lrfrau

d
 as ir~

clucling the 
c

l~
~

o
tc

d
 

p
h

rase). 
" 

In h
er ro

n
cu

rri~
ig

 opinion in B
rogun.J~

~
sticr 

(;inshltrg 
explained h

e
 d

an
g

er o
f thi\ type of 

~
rlaneu~

vertng: 
"if an investigator fin

d
s it difficult to prove som

e rlrrn
rr~

ts of a c
rin

~
r, slrr can ask 

questions ahout o
th

er elem
ents to w

hich 5hr already know
s the answ

rrs. If the suspert lies, she 

iar w
ith federal d

ru
g

 law
s w

ould say that th
e law

 m
ean

s th
e sam

e 
th

in
g

 in different n
eig

h
b

o
rh

o
o

d
s. 

C
rack cocaine is o

ften
 sold in o

u
t- 

d
o

o
r street m

arkets in
 p

o
o

r inner-city n
eig

h
b

o
rh

o
o

d
s. 

C
ocaine pow

- 
d

er is sold m
o

re discreetly, usually in
 w

ealthier com
m

unities." 
S

ell- 
in

g
 crack is vastly m

o
re likely to lead

 to a prison sen
ten

ce th
an

 selling 
cocaine pow

der because th
e crack m

arkets are m
o

re easily identified 
by th

e police. 
A

nd fed
eral sen

ten
cin

g
 rules en

su
re th

at crack d
ealers 

pay a m
u

ch
 

bigger price fo
r th

eir crim
es th

an
 d

ealers in
 co

cain
e 

pow
der.5J 

A
lthough 

p
o

o
r w

hites are m
u

ch
 m

o
re n

u
m

ero
u

s, th
eir 

p
o

p
u

latio
n

 is m
o

re dispersed; A
frican A

m
ericans are a larg

e fraction 
of th

e u
rb

an
 p

o
o

r. 
T

h
e u

p
sh

o
t is th

at m
any y

o
u

n
g

 black m
en

 are 
treated

 very differently 
an

d
 m

u
ch

 
m

o
re harshly th

an
 y

o
u

n
g

 w
hite 

m
en

 w
ho co

m
m

it sim
ilar crim

es. 
F

inally, 
a 

n
u

m
b

er of 
fed

eral crim
inal 

statutes 
seem

 
to

 attach
 

crim
inal liability to in

ten
t divorced fro

m
 co

n
d

u
ct. 

T
h

e m
o

st fam
o

u
s 

ex
am

p
le of this p

h
en

o
m

en
o

n
 is th

e T
ravel A

ct, w
hich m

akes it a fed- 
eral felony to cross a state line w

ith th
e in

ten
t to co

m
m

it any o
f a lo

n
g

 
list of crim

es, in
clu

d
in

g
 so

m
e trivial o

n
es like p

m
b

lin
g

." 
T

h
e only 

co
n

d
u

ct elem
en

t in T
ravel A

ct prosecutions is crossing a state line- 
hardly a sign of a d

eep
 m

o
ral failing. 

It sh
o

u
ld

 co
m

e as n
o

 su
rp

rise 
th

at th
e T

ravel A
ct is largely strategic: 

it w
as p

ro
p

o
sed

 by th
en

 A
ttor- 

ney G
en

eral R
obert K

ennedy in
 o

rd
er to give fed

eral p
ro

secu
to

rs a 
m

o
re effective m

ean
s of nailing M

afia defendants."' 
T

oday, th
e fed- 

eral g
o

v
ern

m
en

t uses th
e sam

e tactics against su
sp

ected
 terrorists, as 

then-A
ttorney G

en
eral Jo

h
n

 A
shcroft proudly stated: 

A
ttorney G

eneral [R
o

b
ert] K

ennedy m
ad

e n
o

 apologies fo
r using all 

of th
e available resources in th

e law
 to d

isru
p

t an
d

 dism
antle organized 

crim
e netw

orks. 
V

ery often, prosecutors w
ere aggressive. using o

b
scu

re 
statutes to arrest an

d
 d

etain
 suspected m

obsters. 
O

n
e

 racketeer an
d

 his 
fath

er w
ere indicted for lying o

n
 a federal h

o
m

e loan ap
p

licatio
n

. 
A

 
fo

rm
er g

u
n

m
an

 for th
e C

ap
o

n
e m

o
b

 w
as b

ro
u

g
h

t to co
u

rt o
n

 a lio
latio

n
 

of th
e M

igratory B
ird A

ct. A
gents fo

u
n

d
 563 g

am
e birds in his freezer-a 

m
ere 539 birds over th

e lim
it. 

can then use the crim
e sh

e has p
ro

m
p

led
 as leverage o

r can seek prosecution 
t'b1- th

e lie as a 
substitutr for the rri~

n
e

 sh
e cau

n
o

t provr." 
B

rognr~
, 52'2 U

.S
. at 41 l 

(q
u

o
tin

g
 (;iles A

. B
lrcli, 

C
ornrnenl, h

k
e

 S
lnlernrt~

ls lo F
rd

m
l .4grnt>

: 111(it~
red 
L1r.y rind /h

r L
~

C
I

I
I

~
I

I
O

I
~

 
.\lo, 

57 L:. C:IH
l. I.. Rt:\ 

1273. 1278 (1
9

9
0

)) 
'- .%

re Stuntr. R
ace, cluss, an

d
 D

rugs, supm
 n

o
te 4, at 1808-09 8r tr11.2V

29 (1
9

9
8

). an
d

 sources 
cited therein (clrscrihing the cliffere~

icrs brtw
rrt~

 m.lrkets fix
 crack a

r~
d

 cu
cai~

ic pu
w

d
c~

-). 
'' 

F
or th

r classic (an
d

 still the h
est) (Iisc

u
s~

~
o

~
t 

o
f 11ow

 tt111sr rr~
ies C;IIIB

V
 

10 1
~

.
 

\rc, D
ii~

~
d

 
.%. 

S
hlansky, C

ocnznr, R
are, nnd E

qual fioledion, 1
7

 S
T

A
N

. L. K
F
\
.
 12H

:i, 1285-97 (I!l99) 
"
 

18 U
.S

.C
. 8 I'J52 (2

0
0

0
). 

' 
.Set' N

A
M

S
 E

. M
A

R
IO

N
. 

A
 H

IS
T

O
R

Y
 O

F
 FED

ER
A

L C
K

IM
C

 
C

O
N

I
K

O
I
. 

IN
II.I.\ I I\.E

b, llI(iO
-IY

!l9, 
at 

28-30 
(S

teven A
. E

gger ed
.. 1994) (sratilig that K

erinrdy p
ro

p
o

\rd
 riglit new

 I,lw
s to

 tiglrr 
O

I.- 

galrized crin
ie). 
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R
obert K

ennedy's Justice D
epartm

ent, it is said
, w

ould arrest rnob- 
stew

 for "spitting on
 the sidew

alk" if it w
ou

ld
 h

elp
 in

 th
e battle against 

organized crim
e. It has b

een
 an

d
 w

ill be the policy ofth
is D

epartm
ent of 

Justice to u
se the sam

e aggressive arrest and d
eten

tion
 tactics in the w

ar 
o

n
 terror." 

W
hy does federal crim

inal law
 so thoroughly violate rule-of-law

 
principles? 

O
ne 

reason 
is 

institutional. 
C

ongress 
crim

inalizes 
broadly because doing so is cheap; m

em
bers know

 th
at th

e law
s they 

pass w
ill rarely be enforced (an

d
 w

hen they are enforced, they w
ill of- 

ten be used against people suspected of o
th

er, m
ore serious crim

es- 
like the terrorists and m

obsters in A
shcroft's exam

ples). N
ew

 crim
i- 

nal prohibitions are inexpensive w
ays of taking a stand against o

n
e o

r 
an

o
th

er type of crim
e. 

T
h

e federal V
iolence A

gainst M
'om

en 
A

ct 
("V

A
W

A
"), passed in 1994," produced zero prosecutions in 1997." 

In a system
 like that, proliferation of new

 crim
es is natural. 

T
h

e sam
e 

is 
true of harsh sentencing law

s. 
T

ens of thousands of 
m

en and 
w

om
en sit in federal prison on d

ru
g

 charges; the d
ru

g
 law

s are not as 
cheap as V

A
W

A
. 

B
ut those law

s are not exactly expensive either: 
the 

total federal prison population is about 170,000, com
pared to 1.9 m

il- 
lion inm

ates incarcerated o
n

 state-law
 charges."' 

P
redictably, state 

legislatures pay som
e attention to the consequences of harsh sentenc- 

ing rules, since those rules cost a great deal of m
oney." 

C
ongress has 

m
uch m

ore m
oney to spend an

d
 its sentencing rules cost less. T

h
ere 

is little incentive to w
orry about w

hether sentencing rules are too 
harsh. 

Institutional incentives go som
e distance tow

ard explaining th
e 

gap betw
een rule-of-law

 norm
s an

d
 federal crim

inal practice, but not 
the w

hole distance. 
A

nother explanation has m
ore to d

o
 w

ith ideol- 
ogy than institutions. 

F
ederal crim

inal law
 has a long history of m

or- 
alism

, dating to the days of the M
ann A

ct"' and P
rohibition. 

T
h

e 
sm

all size of the federal enforcem
ent bureaucracy (th

e FB
I has few

er 
than 12,000 agents, com

pared to 700,000 state an
d

 local police offi- 

'I' A
ttnrney 

G
eneral Jo

h
n

 A
shcroft, P

repared R
em

arks ti)r the U
.S. M

ayors' 
C

:c)~
~

trrencc 
(O

rt. 25, 
2001) 

(transrript 
available 

at 
http://www.usdoj.gov/arcl1ive/ag/speeches/200I/ 

agcrisisrrmarksl0-2.5.tltm). 

" P
u

t) L
. N

o. 
109322, 108 S

tat. 1902 (rodified as a
n

~
e

n
d

rd
 in srattrred

 sections of 42 
L

J.s.(:.). 
'' 

S
P

P
JA

M
E

S
 

4
. S1K

,K
%

E
I2L

A
, AM

. B
A

R
 A

SS'N
. T

H
L

 FE
.I)E

R
A

I.IZ
A

~IO
N

 
O

F
 C

R
IW

IN
.41. 1.A

W
 20 (1998) 

(stating that there w
ere n

o
 federal p

ro
sen

~
tio

n
s fnr "interstate dom

estic .riolenrr" in 1997). 
"' B

U
R

E
A

U
 O

F
 JL

:ST
I(:E

 ST
A

T
IST

IC
S, U.S

. D
E

P
'T

 
O

F
 JL

!s.I.I(:E
, SO

U
R

C
E

B
O

O
K

 O
F C

R
I\IIN

M
 

JI'S
T

IC
E

 

V
rI~lsI 11s 2003, at 179 th1.6.2, n71ailabhnf http://www.albany.r~h~/s~)~~r~~hook/pdf/tti2.pdf: 

'''I 
F

or an rxceller~
t disru

ssio
~

~
 

o
f the decision-m

aking dynam
irs in states w

ith srn
trr>

ril~
g

 
guidelines, see R

arhel E
. B

arkow
, A

dm
inisloilrg C

rim
p, 52 U

C
L

A
 I.. R

F4'. 715 (2005) 
"' T

h
e M

ann A
ct m

ade it a rrim
e to kn~

)w
ingly trarlsport any individual for the purpose of 

prostitl~
tion or an" sesrlal activity w

hirh is forbidden bv federal, state, o
r loral law

. 
Srr I8

 U
.S

.C
. 

55 2421-23 (2000) 

cers)" m
akes the federal crim

inal code an
 attractive vehicle fo

r taking 
sym

bolic m
oral stands. M

em
bers of C

ongress can please constituents 
w

ho w
ish to condem

n the relevant conduct, w
ithout paying either th

e 
fiscal o

r political price o
f stopping that conduct. 

In contrast to legisla- 
tion that em

bodies com
prom

ises an
d

 tradeoffs, federal crim
inal law

 is 
a 

land 
of 

broad 
"thou shalt nots," leaving the com

prom
ises and 

tradeoffs fo
r law

 enforcers. 
T

h
at is w

hy vice has long played such a 
key role in the field: 

the M
ann A

ct's em
phasis o

n
 sexual im

m
orality, 

P
rohibition, a succession of bans o

n
 o

th
er narcotics, the T

ravel A
ct, 

an
d

 o
th

er federal gam
bling prohibitions." 

W
hatever m

oral debate 
currently occupies national atten

tio
n

, such as partial birth abortion 
o

r h
u

m
an

 cloning, generally en
d

s u
p

 ad
d

in
g

 a crim
e to T

itle 
18. 

(P
erhaps conspiracy to com

m
it gay m

arriage w
ill soon b

e a federal 
felony.) 

A
lthough the federal governm

ent played a large role in en
- 

forcing P
rohibition, for th

e rest of th
e crim

es m
entioned in this para- 

g
rap

h
, federal cases have been a sm

all share-ten 
percent o

r less--of 
total prosecutions." 

T
h

e law
s in question are m

eans of sending rnes- 
sages to voters, n

o
t sending offenders to prison. 

S
om

ething sim
ilar h

ap
p

en
s in th

e sp
h

ere of w
hitecollar crim

e. 
C

onsider th
e large body of crim

inal law
 governing corporate an

d
 

com
m

ercial m
isconduct. 

T
h

at law
 looks like a com

prehensive co
d

e 
of business m

orality. 
E

ach new
 corporate scandal creates both insti- 

tutional incentives to act an
d

 the urge to send a m
oral m

essage. T
h

e 
first m

ajor securities law
s, an

d
 the civil an

d
 crim

inal antifraud provi- 
sions that cam

e w
ith theni, w

ere inspired by th
e scandals of the 1930s. 

S
tock "pum

ping," "corners," an
d

 insider trading w
ere all th

o
u

g
h

t to 
have been rife o

n
 W

all S
treet, so C

ongress outlaw
ed m

anipulation, 
"schem

es o
r artifices to defraud," an

d
 the like.'5 

In the early 1970s, d
u

rin
g

 the W
atergate investigations, the special 

prosecutor 
discovered that m

any of A
m

erica's best-know
n corpora- 

tions kept slush funds to bribe foreign officials an
d

 fo
r o

th
er sorts of 

influence-peddling. 
"T

he 
public," observe 

B
ill 

B
ratton 

and Jo
e 

M
cC

ahery, "already disgusted 
w

ith 
co

rru
p

tio
n

 in governm
ent 

an
d

 
agitated by th

e m
edia, now

 d
em

an
d

ed
 a clean u

p
 of corruption in 

"- 
Sep R

L
~R

E
A

L
~ 

O
F

 JU
ST

IC
E

 STA
TIS'TI(:S, sr~

prn note 59, at 42 th1.1.27 (providing rlum
hers of. 

state and local police officers), nvailnbh at http://www.alhany.edt~/sourret~c~ok/pdf/tl27.pdf; 
id, at 69 tb1.1.72 (providing num

bers of federal agents), m
,a~

khlr nl Ilttp://w
w

w
.albany.rdu/ 

sourcehook/pdf/t l72.pdf. 
"' T

he history of gam
blrng regulation is chronicled in

 exhaustive detail in N
A

T
'L

 INST. 
O

F
 

L
A

W
 E

N
F

O
R

(:E
M

E
N

T
 

A
N

L) C
R

~
M

IN
A

I.~
U

S
T

~
(:E

, 
U

S
. D

E
P

'I OF
 JU

ST
IC

E
, T

H
E

 D
E

V
E

L
O

P
M

E
N

 
1 O

F
 T

H
E

 

I.AW
 

O
F G

A
M

B
L

IN
(:: 17

7
6

1
9

7
6

 (1977). 
"

I 
SPP, e.5, S

tuntz, P
l~

a
 

B
nrgnining, suprnnote 37, at 2565-66. 

"
' T

he relationship brtw
ern scandal an

d
 corporate reform

 initiatives is discussed at lengtll in 
IIA

V
ID

 A
. SK

E
E

L
, JR

., IC
A

R
U

S IN
 

'T
H

E
 B

O
A

R
D

R
O

O
M

: 
T

H
E

 FU
N

O
A

M
F.N

T
A

L
 

FL
A

W
S IN

 C
O

R
P

O
IL

X
T

E
 

A
M

E
K

I(:A
 

A
N

D
 W

H
E

R
E

 
TH

EY
 C

M
F

 
F

R
O

M
 (2005). 
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corporate A
m

erica.""" C
ongress responded by enacting the F

oreign 
C

orrupt P
ractices A

ct, w
hich included sw

eeping new
 provisions out- 

law
in6q paym

ents by a firm
 o

r any of io
 representatives to foreign offi- 

cials. 
In response to the institutional pressure to step in once again af- 

ter 
the 

recent 
E

nron 
an

d
 W

orldC
om

 
scandals, C

ongress 
fu

rth
er 

augm
ented 

the long list 
of 

corporate crim
es by 

enacting the S
ar- 

banes-O
xley ~

c
t."

 In addition to sharply increasing the punishm
ents 

u
n

d
er num

erous existing provisions, the legislation ad
d

ed
 a slew

 of 
new

 penalties for "any person w
ho attem

pts o
r conspires to com

m
it" 

a securities offense (punishable to the sam
e extent as the offense in 

question);hq for 
tam

pering 
w

ith 
a 

record 
(u

p
 to 

tw
enty 

years 
in 

prison);'" for destroying, altering, o
r falsiM

ng records an
d

 d
o

cu
m

en
&

 
to im

pede o
r obstruct any federal investigation (tw

enty years);71 an
d

 
for retaliating against inform

ants (ten
 years).7? In effect, these provi- 

sions announce that any future corporate executive w
ho does any of 

the bad things E
nron's executives did w

ill have violated the crim
inal 

code. C
ongress com

pleted the sw
eep by adding a broad new

 catch-all 
provision that m

akes it a crim
e (punishable by u

p
 to tw

enty-five years 
in

 
prison) 

to 
"know

ingly ex
ecu

te[], o
r attem

p
t[] 

to 
execute, a 

schem
e o

r artifice. . . to defraud any person in connection w
ith any 

se
~

u
rity

."~
~

 
M

any of the other provisions in the corporate responsibility legis- 
lation are civil in form

, including provisions requiring th
e com

pany's 
executives to certify its financial statem

ents7' an
d

 to establish an
 in- 

ternal com
pliance program

.7' B
ut these, too, expand the scope of po- 

tential crim
inal liability, d

u
e to th

e fact that section 21 of the 1934 
S

ecurities A
ct defines every know

ing and w
illful violation of the secu- 

rities law
s as a crim

e."' 
A

s a result, every tim
e C

ongress adds a new
 

civil liability provision, it auto~
natically adds an

o
th

er crim
e to th

e fed- 

"' 
'~

i]
]

i~
~

~
 

M
I. 

~
~

t
t

~
~

 
&

 J11.s~pl1 A
. 

M
cC

al~
e~

y
, 

'T
he 

C
ontent 

o
f C

o
rp

~
)rd

te Fe(1eralism
. 

U
C

W
 L

aw
 

&
 

E
con. W

orkshop 
1

5
 (discussion draft 

A
ug. 

30, 
2004). anazlabl~ 111 

http:// 
re p1,7 ositories.cdlib.org/rgi/vie~~ontentO~~?arti~Ie=1O91&~ontext=berkeIeyYIawWecon. 

Foreign 
C

orrupt P
rartires A

ct of 1977, P
ub. L

. N
o. 95.213, 

sec. 102, 5 IJ(h
), arc. 103, 

$s JO
A

, 5
2

,9
1

 S
tat. 1494 (lY

77) (codified as an
~

en
d

ed
 at 15 U

.S
.C

. 55 7
8

m
(b

), 78dd-1 to -2, 78fF 
('2000) ) 

'* ~
~

~
h

~
~

~
~

.
~

~
l

~
~

 
of 200'2, put,. 

L
. N

O
. 107-204, 116 S

tat. 715 (codified as am
en

d
ed

 In 

srattel-ed srctions of 11, 1.5, 18. 28, an
d

 29 U
.S

.C
. (S

upp. 11 200'2) ). 
'" S

e
t, y02, 3 1949 (codified as am

en
d

ed
 at 18 U

.S.C
. 8 1349 (S

llpp. 11 2
0

0
2

)). 

"' 
S

e
t, 1

1
0

2
,s 1512 (codified as am

en
d

ed
 at 18 U

.S.C
. 

1512 (S
upp. 11 2

0
0

2
)). 

"
 S

C
<

. 802, 3 1.519 (codified as am
en

d
ed

 at 1R U
.S.(:. 5 1519 (S

upp. 11 2002)). 
" S

e
t, 1107, jj 1513 (codified as am

en
d

ed
 at 18 U

.S.C
. 5 1513 (S

upp. 11 2
0

0
2

)). 
'' S

et. 807, 
1348 (codified as am

en
d

ed
 at 18 U

.S.C
. $ 1348 (S

llpp. 11 2002)). 
'' 

302 (codified as am
en

d
ed

 at 15 U
.S.(:. $ 7241 (S

upp. 11 2002)). 
'" 5 404 

as am
en

d
ed

 at 19 U
.S

.C
. 5 7268 (S

upp. 11 2
0

0
2

)). 

'" S
ecurities E

xchange A
rt of 1954, 15 U

.S.C
. 8 7811 (2000). 
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era1 code. 
T

ogether, the explicit crim
es in title 18 of the U

.S
. C

ode 
an

d
 the im

plicit ones hidden in the securities law
s com

prise a vast, 
ongoing effort to define the contours of business m

orality. 
A

s w
ith federal vice law

s, m
ost of these provisions w

ill be enforced 
b

o
th

 rarely an
d

 idiosyncratically. 
A

fter an
 initial flurry of activity, 

com
panies 

an
d

 their executives w
ill adjust 

to th
e new

 
provisions. 

C
om

panies an
d

 executives that are inclined to push the envelope o
r 

cheat w
ill 

invariably fin
d

 w
ays to m

aneuver aro
u

n
d

 the new
 rules, 

m
uch as E

nron did in designing the off-balance-sheet partnerships it 
used to hide liabilities. 

W
hen regulators d

o
 try to enforce the m

orality reflected in th
e 

corporate m
isconduct provisions of th

e federal code, th
e result is of- 

ten chaos. 
M

artha S
tew

art's brush w
ith th

e insider trading rules is a 
telling illustration. 

A
s construed by 

the S
E

C
 an

d
 S

uprem
e C

ourt, 
even if the defendant ow

es n
o

 duty to the com
pany w

hose stock is be- 
in

g
 traded, sh

e is liable if she buys o
r sells stock in violation of any 

kind of duty to a
n

~
o

n
e

.~
' 

In S
tew

art's case, th
e theory w

as that h
er 

broker violated his duties as a broker w
hen h

e told S
tew

art that th
e 

fo
u

n
d

er of Im
C

lone w
as selling his stock, an

d
 that S

tew
art in

h
erited

 
this duty because she w

as a "tippee." 
W

hat S
tew

art did w
as im

m
oral, 

but it did n
o

t fit w
ithin any co

h
eren

t, realistically enforceable theory 
of insider trading.7H

 R
egulators could never enforce these standards 

against m
o

re than the tiniest percentage of violators, w
hich m

eans 
that th

e real m
oral of the S

tew
art saga is this: 

d
o

n
't be M

artha S
tew

- 
art-don't 

be th
e kind of fam

ous, controversial person w
hom

 regula- 
tors m

ight single o
u

t for enforcem
ent. 

M
oralist crim

inal law
 turns 

o
u

t not to be particularly m
oral. 

A
s the law

 has grow
n m

ore m
oralist, academ

ic legal literature has 
devoted ever m

ore attention to expressive theories of law
, particularly 

crim
inal law

. 
E

xpressivism
 an

d
 m

oralism
 are a natural pair: 

b
o

th
 

hold that law
 exists n

o
t just to govenz, b

u
t to &

each.7" Robert E
llickson 

'' 
S

rr U
nited S

tates v. O
'H

agdn, 321 U
.S. 642, 653 (1997) (endnrsing a "~

n
isap

p
ro

p
n

atio
t~

" 
theory of ~

n
sid

er tradlng liability). 
"' In

 S
tew

art's case, the difficulty w
as co

m
p

o
u

n
d

ed
 by th

e perception that h
er broker's h

r- 

havior w
as n

o
t unusual-that 

is, that m
any brokers tell th

e
~

r clients about developm
en&

 
as 

a sale of stock by a high-level executive of a com
parly in w

hir11 th
e client ow

ns stock. 
If this per- 

c
e

p
io

n
 is accurate, the brokers' duty is a duty in nam

e, hut n
o

t o
n

e that is tollr~
w

rd in practice. 
C

om
pnrr D

an M
. K

ahan, Soon1 Influ8ncr, Sociul M
~

uning, 11nrrd D
~lem

rnre, 83
 V

A
. L

. R
Fv. 349, 

351 
(1997) ("G

iven 
the pow

er of social influence, law
s that sh

ap
e individuals' perception\ o

f 
each o

th
ers' beliefs an

d
 in

ten
tio

n
s. . . m

ay o
ftrn

 turn 01-r to h
e the m

ost cost-effective m
eans o

f 
d

eterrin
g

 crim
e."), R

ichard H
. M

cA
dam

s, A
 F

ow
l Pm

nrlt T
IIP

U
I~

 
~

/tip
resr~

vr 
L

arv. 8
6

 V
.4. L

. R
EV

. 
1649, 16Y

 1 (2000) [hereinafter M
cA

dam
s, Focal P

o~
fll Tt~eoty] (d

isc~
~

ssin
g

 
th

e "labeling pow
er" of 

law
), and R

ichard H
. M

cA
dam

s, 
T

te fh
gin

, L)m
rlopm

enl, and R
ee~

lnlion of N
onns 

96 M
rc:~r. L

. 
REV. 338, 341 (1997) [hereinafter M

cA
dam

s, N
onn.~

] (advocating "the use of norlns in eco
n

o
n

~
ic 

analvsis of law
"), riizlh M

'illiam
 J. S

tu
n

u
, C

l~tislinn Legal 77~
eo9, 116 H

A
R

V
. L. R

E
V

. 1707, 1733-34 
(2003) (review

ing C
H

R
IS

T
IA

N
 PE

R
S

P
E

C
T

IW
.~

 
O

N
 L

E
G

A
L

 TH
O

IIC
H

T
 

(M
ichael W

. M
cC

onllell rt al. 





their black neighbors like equals. 
T

h
e key teaching w

as d
o

n
e in the 

decade betw
een those tw

o legal events by M
artin L

u
th

er K
ing, Jr. an

d
 

by the m
ovem

ent that he led. K
ing an

d
 o

th
er civil rights lead

ers gave 
violent w

hite segregationists th
e opportunity to show

 th
e w

orld w
ho 

an
d

 w
hat 

they w
ere. 

T
h

e w
orld w

atched, an
d

 
th

e 
result w

as 
an

 
em

erging national 
consensus 

in 
favor 

of 
civil 

rights 
for 

A
fiican- 

~
rn

erican
s.~

' Th
e civil rights legislation of the 1960s d

id
 n

o
t cause 

that 
consensus. 

A
ctually, causation 

ran 
th

e o
th

er w
ay: 

ch
an

g
ed

 
m

inds an
d

 hearts am
o

n
g

 N
o

rth
ern

 
w

hites 
(an

d
 m

o
re 

th
an

 a few
 

S
outhern w

hites, as w
ell) led C

ongress to
 conclude th

at su
p

p
o

rt for 
civil rights w

as both m
orally so

u
n

d
 an

d
 politically advantageous. 

T
o

 be sure, civil-rights legislation m
attered

; it w
as a stro

n
g

 force 
for good. 

B
ut the reasons w

hy it w
orked so w

ell d
o

 n
o

t suggest o
p

ti- 
m

ism
 about contem

porary efforts to use law
 to advance m

oral agen- 
das. T

h
e m

ost im
p

o
rtan

t reason is that th
e key pieces of legislation- 

th
e 1964 A

ct an
d

 th
e V

oting R
ights A

ct of 1965*"had 
d

irect, tangi- 
ble consequences that d

id
 n

o
t d

ep
en

d
 o

n
 discretionary decisions of 

police officers o
r prosecutors. Jim

 C
row

 law
s w

ere in
~

a
lid

a
te

d
.~

 
V

ot- 
ing rules had to

 be pre-cleared w
ith th

e Justice ~
e

p
a

rtm
e

n
t." M

ost 
im

p
o

rtan
t of all, victim

s o
f discrim

ination could sue an
d

 seek m
one- 

tary relief from
 their victim

izers."' 
T

hese tangible consequences m
ean

t th
at the law

 in action-the 
law

 that ordinary citizens ex
p

erien
ced

, th
e law

 that redressed w
rongs 

an
d

 punished w
rongdoers-w

as, 
in all essentials, the sam

e as th
e law

 
o

n
 the books. 

F
or the m

ost part, civil rights law
 fu

n
ctio

n
ed

 as law
: 

defining rights, w
rongs, an

d
 rem

edies. T
h

at is very different from
 th

e 
role law

 plays in m
ost regulatory regim

es, civil as w
ell as crim

inal. 
N

ot coincidentally, civil rights law
 also reinforced healthy m

oral m
es- 

sages that th
e larger society had already begun to absorb. 

P
erhaps 

th
e lesson is this: law

 can in
d

eed
 teach, b

u
t only w

hen its chief object 
lies elsew

here. 
In governance as in life, m

ost people learn by exam
- 

ple. 
M

oral m
essages are m

o
re likely to he received, an

d
 less likely to 

be garbled, w
hen the m

essage is acted o
u

t, n
o

t just w
ritten in co

d
e 

books an
d

 case reporters. 
A

ll of w
hich is to

 say that law
 w

orks best w
hen its am

b
itio

n
s are 

m
odest. 

H
um

ility turns o
u

t to be a b
etter regulatory strategy th

an
 ar- 

rogance. 
Identifying th

e m
ost destructive w

rongs, d
o

in
g

 so in term
s 

th
at allow

 for fair, accurate ad
ju

d
icatio

n
, m

atch
in

g
 th

e scope o
f th

e 
crim

inal co
d

e to the resources of th
e police forces an

d
 prosecutors' 

offices th
at m

ust enforce it-these 
are achievable goals. T

hey are also 
w

orthy goals: 
a society w

hose crim
inal law

 m
eets these objectives is 

likely to
 have a crim

inal justice system
 th

at controls crim
e an

d
 d

o
es 

justice. 
T

h
e g

ran
d

er am
bitions o

u
r law

 seem
s to have-to 

d
efin

e a 
code of p

ro
p

er business practice o
r p

ro
p

er alcohol an
d

 d
ru

g
 use an

d
 

to sh
ap

e m
oral norm

s m
ore generally-are 

not achievable. 
T

hey are 
p

ro
p

er jobs for ethicists an
d

 philosophers; 
o

r perhaps d
o

cto
rs an

d
 

econom
ists, b

u
t n

o
t for law

yers an
d

 judges. 
N

ot coincidentally, they are also p
ro

p
er subjects for th

e m
oral law

 
ab

o
u

t w
hich Jesus preached in th

e S
erm

o
n

 o
n

 th
e M

ount. 
T

h
at law

 
m

akes for very good m
orals, b

u
t very bad positive law

. 
It is a lesson 

o
u

r secular legal system
 w

ould d
o

 w
ell to learn

. 

111. T
H

E
 RELA

TIO
N

SH
IP BE

.T
W

E
E

N
 

G
O

D
'S

 LA
W

 A
N

D
 M

A
N

'S
 

C
onservative C

hristians could stan
d

 to learn
 the sam

e lesson. 
T

h
e 

N
ew

 T
estam

en
t m

akes abundantly clear th
at law

 can
n

o
t save souls; 

salvation m
ust co

m
e th

ro
u

g
h

 o
th

er m
eans an

d
 from

 an
o

th
er S

o
u

rce. 
In th

e apostle P
aul's letters, law

 is n
o

t th
e m

echanism
 

of salvation; 
rath

er, law
 show

s th
e need of it.'I4 P

aul repeatedly w
arns C

hristians 
ab

o
u

t th
e d

an
g

ers of converting th
eir faith in

to
 a m

oral code," just as 
Jesus co

n
d

em
n

ed
 the P

harisees for d
o

in
g

 th
e sam

e thing to
 th

eir ow
n 

faith an
d

 thus w
eighing dow

n th
e p

eo
p

le w
ith b

u
rd

en
s to

o
 heavy to

 

*" 
O

n
e o

f the best accounts is T
aylor B

ranch's n
io

n
r~

m
er~

ral 
three volum

e history o
f the K

ing 
y

r'r5
. 

Ser gt7ll~nclly TA
IT

.O
R

 BR
\N

(:H
, PA

R
T

IN
G

 TH
E W

A
T

E
R

S: 
A

~
IE

R
I(.A

 
IN

 TH
E K

IN
G

 Y
F4R

.S 1954-63 
(1

9
8

9
); T

A
IL

O
R

 BRA
N

CH
, PILLAR O

F
 F

IR
E

: A
M

E
R

IC
A

 
IN

 TH
E K

IN
C

~
Y

E
A

R
S

 
1963-65 

(1
9

9
8

); T
A

R
O

R
 

B
R

\N
I:H

, AT C
A

W
A

N
'S ED

G
E

: A
L

tE
R

I(:k IN
 TH

E K
IN

G
 Y

E
A

R
S 1965-68 (2

0
0

6
). 

^' P
ub. L. N

o. 89-1 10. 79 S
tat. 437 (codifieil a

 arnended at 4:2 U
.S.C

. $5: 1971-74e 
(2

0
0

0
)). 

''I 
See C

ivil R
ig

h
n

 A
ct # 202 (co

d
ified

 as am
en

d
ed

 at 42 L
1.S.C

. s2000a-1 (2
0

0
0

)) (p
ro

h
ib

il- 
ing discrim

ination an
d

 desegregation 'p
u

rp
o

rt[in
g

] 
to be required by any law

. statu
te, ordi- 

n
an

ce, reg
r~

latio
r~

, 
rule, o

r o
rd

er of a S
tate o

r any a
g

e
n

q
 o

r political subdivision th
ereo

f'). 

See V
oting R

ights A
ct W 5 (codified as arnended 

at 42 U
.S.(:. s 1973c (2

0
0

0
)) (b

arrin
g

 
changes in voting rules by covered jurisdictiorls absent eithel-judicial review

 o
r advance perm

is- 
sion Iron1 the Justice D

ep
ar[m

en
t). 

See, u.g.. C
id

 R
ights A

ct S 7
0

6
(g

) (codified as am
en

d
ed

 at 42 U
.S

.C
. W 2000e-5 (2

0
0

0
)) 

(granting courts discretion to fashion rq
u

i~
;~

b
le

 
relief; including m

onetarv back-pay aw
ards, for 

em
ploym

ent d
iscrim

in
atio

~
~

). 

"
' N

oah F
eldm

an's recent P
I-oposal ro "o

ffer greater latitude fo
r religir~

us speech an
d

 SF- 
bols in puhlic d

eb
ate, bnt also im

pose a stricter ban o
n

 state financing of' religious institutions 
a

~
~

d
 

activities," is problem
adc for closely rel;rtrd reasons. N

oah F
eld

m
ar~

, A C
hurchS

tale S
olulion, 

N
.Y

. T
IM

E
S

, July 
3, 2005. 

6 
(M

agazine), at 28; see nB
o N

O
W

 F
E

L
D

M
N

, D
IU

D
E

D
 BY

 G
O

D
: 

A
M

EK
Ic4'S C

H
U

R
C

H
-S

T
A

T
E

 
P

R
O

B
L

E
M

-A
N

D
 M

'tlA
T 

M
'F S

H
O

U
I.U

 DO
 A

B
O

U
.I IT (2005) (providing 

historical context fo
r th

r conflict over the p
ro

p
er line betw

een ch
u

rch
 an

d
 state an

d
 p

ro
p

o
si~

lg
 

rec~
)n

ciliatio
~

~
 

hetw
een the positions of "values evangrlisrn" an

d
 "legal secr~

larisnl" th
ro

u
g

h
 ex- 

p
an

d
in

g
 acceptance o

f sym
bolic religious expression w

hile en
fo

rcin
g

 rigid form
al separation 

betw
een religions institutions an

d
 th

e state). 
A

s a resolution of the F
irst A

m
en

d
m

en
t c

~
~

ltn
rr 

w
ars, F

e
ld

m
a

n
'~

 proposal seem
s to us ex

actl~
 backw

ards 
B

ecause sym
bolic legislation (such as 

putting "In G
od W

e T
rust" o

n
 coins) does n

o
t have tangible consrqnences, law

niakers are tar 
too qrrick to

 em
b

race 11. In the absence o
f real co

n
seq

llen
crs, rhel-e is sinlpl) n

o
t en

o
u

g
h

 of a 
check 

0
1

1
 bad law

m
aking. 

'" E
.g.. R

o
m
a
n
s
 7:7-25 (elaborating o

n
 th

e difference betw
een C

;otl's law
 an

d
 m

an's law
). 

' 
E

R
., Gnloliuns 3:1&

29 
(d

istin
g

u
ish

i~
lg

 the law
 frorn the covenant behveell G

o
d

 an
d

 A
bra- 



8
3
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carry." 
O

ne m
ight expect professing C

hristians to be especially at- 
tuned to the dangers of legal m

oralism
. Judging from

 contem
porary 

culture-w
ars debates, w

e are n
o

t. 
T

h
e heart of the problem

 is a ten- 
dency to confuse G

od's law
 w

ith m
an's. 

T
hose of us w

ho believe in a 
divine m

oral law
 are regularly tem

pted to try to w
rite th

at law
 in

to
 

o
u

r m
uch-less-than-divine code books. 

A
m

ong A
m

erican evangelicals, this tendency w
as 

reinforced by 
the judicially m

andated legalization of abortion in 1973, w
hich galva- 

nized theologically conservative C
atholics an

d
 P

rotestants alike and 
spurred a long, still-ongoing cam

paign to flip the legal sw
itch back." 

T
h

e reasoning w
as an

d
 is q

u
ite straightforw

ard: 
abortion is a serious 

w
rong. 

It 
should 

therefore 
be 

outlaw
ed, 

not 
legally 

protected. 
W

hether o
r not o

n
e finds this logic persuasive, it is bedeviled by a

' 
striking irony in the practical w

orld of A
m

erican politics: 
th

e cam
- 

paign against abortion seem
s to

 have been stren
g

th
en

ed
, n

o
t w

eak- 
en

ed
, by the fact that p

relife evangelicals n
o

 longer have th
e law

 on 
their side. 

In the 1960s, abortion w
as a crim

e, an
d

 its public im
age 

w
as largely defined by th

e gruesom
e deaths that w

om
en risked w

hen 
they sought illegal, black-m

arket  abortion^."^ 
T

hanks in large part to 
that im

age, the cam
paign to liberalize abortion law

s prospered. 
S

ince 
R

oe u
. W

adz,,"' th
e public face of abortion has sw

itched sides. In
 place 

of 
deaths 

from
 

back-alley abortions, public 
attention 

focuses 
o

n
 

deaths of alm
ost-born infants in partial birth  abortion^."^ Just as the 

first set of deaths w
ere n

o
t representative of ordinary experience un- 

d
er the law

 that preceded R
oe u

. W
ade, partial birth abortions are n

o
t 

representative of th
e m

ass of abortions that have taken place since 
that case. B

ut different law
s produce different public scandals. 

D
ifferent scandals p

ro
d

u
ce different politics. 

W
hen th

e public is 
sharply divided about th

e rights an
d

 w
rongs of som

e class of co
n

d
u

ct, 
both sides of the debate w

ill strive to use ex
trem

e an
d

 inflam
m

atory 
cases against o

n
e an

o
th

er. 
B

ut only o
n

e side w
ill succeed. 

T
h

e law
 

gives that devastatingly pow
erful w

eapon to th
e side that loses th

e legal 
debate, be they abortion rights proponents in

 th
e 1960s o

r pro-life 
advocates today. 

W
hen even first-trim

ester abortions w
ere crim

es, 

'Ib 
i\.latlhew

 232-36 
(quoting Jesus' co

n
d

ern
~

iat~
o

n
 

o
f the teachers o

f the law
 an

d
 P

harisees). 
!I7 

T
h

e argum
ent in this p

arag
rap

h
 is d

rv
elo

p
ed

 in greater detail in M
'illia~n J. S

tu
n

tr, Sul/- 
L)vjunling C

ntnes, 86 V
A

. L
. REV

. 1871, 1886-89 
(2

0
0

0
). 

"
' SPP 111. at 1887-88 ('In 

1960, N
m

~7ueek ran a story titled T
hPA

bodron h
ck

et. estim
dring that 

five thousand w
onien died each year from

 illegal abortions. . . . 'T
li[is] an

d
 o

th
er accounts con- 

tributed to the grow
ing sense in so

m
e circles that crim

inal abortion law
s w

ere w
rong, ev

rn
 hdr- 

harir." (internal citations o
rn

ittrd
)). 

"" 410 U
.S. 113 (1973). 

l"il 
O

n
e rnra<

ure o
f the rornparative salience of hack-alley abortions an

d
 partial birth abor- 

tions is references to each in the p
rin

t m
ed

ia. 4
 recent search (co

n
d

u
cted

 M
arch 22, 8006) of 

W
estlaw

's "A
ll N

ew
s" database fo

u
n

d
 1801 stories m

entioning back-alley abortioris sin
cr January 

1. 1990. W
ith partial birth abortion, the database stopped co

u
n

tin
g

 at 10,000 sto
rk

s. 

A
ug. 20061 
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R
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partial birth abortions did n
o

t exist. 
N

ow
 that abortion is a constitu- 

tional right, d
eath

s from
 back-alley abortions are m

uch less co
m

m
o

n
 

than they o
n

ce w
ere.'"' 

(E
ven in th

e 1960s, th
e 

w
ere less com

m
orl 

than 
the popular 

press led p
eo

p
le to believe.") 

B
oth 

tim
es, th

e 
w

eapon-the 
ability of a vocal m

inority to reference cases o
r statutes 

to
 inflam

e citizens-played 
a large role in tu

rn
in

g
 public o

p
in

io
n

. 
S

u
p

p
o

rt fo
r legalized ab

o
rtio

n
 grew

 in th
e 1960s, just as opposition to 

it has grow
n since the early 1990s.''"he 

consequences can be seen 
n

o
tju

st in
 political rhetoric, b

u
t also in practical conduct. 

T
h

e n
u

m
- 

ber of abortions rose steeply in th
e years leading u 

to R
oe.'" 

T
h

at 
t7,5 

n
u

m
b

er has declined steeply in th
e years since 1980. 

T
h

e ab
o

rtio
n

 
rate could w

ell b
e low

er today th
an

 it w
as the year before R

oe w
as d

e- 
cided. 

W
hen th

e relevant legal territory is m
orally contested, th

e 
law

's w
eaponry tends to w

ound those w
ho w

ield it. L
egal victory pro- 

duces cultural an
d

 political defeat. 
E

vangelicals-especially 
conservative 

evangelicals-have 
b

een
 

sim
ilarly u

n
ited

 in opposing gam
bling an

d
 have treated legal prohibi- 

tions as th
e principal 

tool 
in 

th
e cultural 

d
eb

ate o
n

 that subject. 
E

vangelicals have com
prised m

u
ch

 of the opposition to lottery initia- 
tives in S

outh C
arolina, A

labam
a, an

d
 elsew

here; they are the m
ost 

visible o
p

p
o

n
en

ts of th
e recen

t m
ovem

ent to allow
 racetracks to

 in- 
troduce slot m

achines.l0?he 
cover of a recent issue of a publication 

of the evangelical g
ro

u
p

, th
e P

ennsylvania F
am

ily Institute, w
arned of 

th
e "false prom

ises of fu
n

d
in

g
 schools an

d
 social program

s w
ith ca- 

sino gam
bling" an

d
 urged its m

em
bers to circulate citizens' petitions 

1111 
L

ucinda M
. F

iriley, 7'hr S
l

o
~

 
ofR

oe 
v. W

ade: 
From

 a G
araq

 S
ab

 for W
om

eni 1.16, lo thp S
ir- 

piutnr (buri, lo P
oliltcal T

u~
m

otl, in C
O

X
S

-nI UTIO
N

A
L L

A
W
 STO

R
IES 359, 401 (M

ichael C
. D

o
ti ed

., 
2004) ('T

he 
principal 

practical co
n

seq
u

en
ce o

f R
O

P w
as to dralnatically increase the safe11 of 

ahortion.") (cltlrig C
en

ter fo
r D

israsr C
ontrol statistics) 

I I)? 
.S

eeJeffrey R
oseri. 7'Iw

 D
ay A

/lm
 R

oe, A
T

U
hT

IC
: M

O
N

T
H

L
Y

, 
Ju

n
e 2006, at 56, 62 (suggesting 

that articles in N
ew

sw
eek an

d
 T

h
e S

aturday E
vening P

ost exaggerated hy 'at 
least a factor o

f 
trn

" the n
u

m
h

rr o
f d

eath
s from

 ab
o

rtio
n

s). 
I,l 1 T

h
e d

eb
ate over partial birth abortion is riot th

e only so
u

rce of the ch
an

g
e in

 public atti- 

~
~

~
d

e
s

.
 

T
h

e increasingly w
idespread availabih? 

o
f so

n
o

F
am

s has likew
ise b

een
 used by anti- 

ahortion g
ro

u
p

s in attem
pbrlg to stren

g
th

en
 opposition to abortion. 

See, v.g., N
rrla B

anel-jee. 
C

l~
urch h

u
p

r
 7'um

 lo Sonogram
 lo T

urn W
ow

nfrom
 A

borfion, N
.Y

. T
IM

E
S

, Feb. 2, 2005, at A
1 (dis- 

cussing c
l~

u
rc

l~
 

g
ro

u
p

s' purchiues of ultrasound m
ach

in
es). 

,<,a Srr R
O

S
E

N
B

E
R

G
, 

supra n
o

te 84. at 353-55 
(listing an

d
 d

~
scu

ssin
g

 the esti~
n

;~
ted

 
n

u
n

~
l~

e
r 

o
f 

ille
~

a
l abortions p

erfo
rn

ied
 each year u

p
 until th

e R
r~

"d
rcisio

ri). 
llli .Spe I.a

w
~

-e
~

~
c

r 
B

. F
lner &

 S
tanley K

 H
er~

sh
aw

, Aburiiorr Inc~(ftnce an
d

 .S
n

v
~

w
~

 
rn the C

'n~tpd 
.Slalrs rn 2000, PER

SP. ON 
SEX

U
A

L &
 R

E
P

R
O

D
. HE

A
L

T
H

, Jan.-F
eb. 

2003, at ti. 
8 thl.1 

(.\how
irig a 

tw
eluy-seven p

ercen
t decline in

 the abortion rate b
ew

een
 1980 an

d
 2

0
0

0
), aon~lahlu nt h

ttp
:// 

w
~

~
w

.g
u

ttn
ia

c
h

e
r

.o
r

g
/p

u
b

s/jo
u

r
n

a
ls/3

~
 

I,,,, 
E

vangelical o
p

p
o

sitio
~

~
 

to g
am

b
lin

g
 is discussed in

 m
o

re detail in
 D

avid 4
. S

keel Jr.. W
ltm

 

G
an16liny and M

arket., (3'w
nvr7ge, in TIIEO

LO
G

Y
 A

N
D

 T
H

E
 LIBERA

L. ST
A

T
E

 (fo
rth

co
n

lin
g

 8006) 



an
d

 lnbbv their law
m

akers to oppose P
ennsylvania 

legislation that 
w

ould authorize racetrack slots.1u' 
Judging 

by 
the last century of crim

inal 
law

 en
fo

rcem
en

t, gam
- 

bling's religious o
p

p
o

n
en

ts m
ay have bet o

n
 the w

rong horse. 
A

t 
least since the early tw

entieth 
century, federal an

d
 state crim

inal 
codes have b

an
n

ed
 m

ost form
s of gam

bling. T
hose crim

inal prohibi- 
tions m

ay have taught som
e A

m
ericans that gam

bling is w
rong, but 

they seem
 to have taught m

illions of others to ignore the law
's com

- 
m

ands. 
Far from

 disappearing in 
th

e face of such proscriptions, 
gam

bling 
sim

ply 
w

ent 
u

n
d

erg
ro

u
n

d
. 

B
ookm

akers 
an

d
 

num
bers 

rackets took th
e place of casinos an

d
 legal lotteries.lU

8 G
am

bling w
as 

too i~
b

iq
u

ito
u

s for the governm
ent to punish across th

e board, so the 
line betw

een w
hat w

as forbidden an
d

 w
hat w

as tolerated w
as a m

atter 
of prosecutors' discretion."" 

In practice, the line differed d
ep

en
d

in
g

 
o

n
 the class of the custom

ers. P
olice m

ight raid the n
u

m
b

ers rackets 
that flourished in p

o
o

r im
m

igrant an
d

 w
orking-class neighborhoods, 

but they m
ostly left upscale bookm

akers alone."' 
T

his class-based 
discrim

ination w
as a rational response to lim

ited enforcem
ent re- 

sources: 
it w

as far easier to police num
bers gam

es, w
hich w

ere often 
o

u
t in the o

p
en

, than to track dow
n m

ore discreet bookm
akers an

d
 

their w
ell-heeled 

clients. 
G

oing after low
er-class gam

bling 
m

ade 
sense as a w

ay to get th
e biggest bang fo

r th
e buck. 

B
ut the bang 

turned o
u

t not to be as big as it seem
ed: 

the perception that gam
- 

bling w
as a crim

e if you lived in the w
rong nei h

b
o

rh
o

o
d

 b
red

 con- 
61 

tem
pt for the law

s that did th
e crim

inalizing. 
In tu

rn
, this con- 

tem
pt ero

d
ed

 the very m
oral principles o

n
 w

hich th
e prohibition w

as 
based. 

If evangelicals could assem
ble a m

ajority coalition in th
e cu

rren
t 

environm
ent-resisting 

o
r even reversing the expansion of racetrack 

gam
bling, for instance, o

r heading off new
 

lottery initiatives-w
e 

m
ight see a sim

ilar dynam
ic at w

ork. 
M

illions of A
m

ericans d
o

 n
o

t 
believe gam

bling is im
m

oral,"' an
d

 a w
ave of new

 gam
bling prohibi- 

I,,: 
C

lenr B
oyd, .Yols Jm

- T
o15 W

ould C
nrnblr A

w
il) 

O
ur L

irtu
r~

!, PA
. F

rw
S

. &
 S

C
:H

O
O

L
S

. Spring 
2002, at 4. 

T
h

e cam
paign w

as to n
o

 avail, as the legislation passed. 
See, r.g

, E
ditorial, Pe71n.yl- 

un11i11 'i .SL)[s .Ylerrw
. W

A
SIi. PO

ST, M
ar. 3, 2005, at A

24 (describing an
d

 criticizing the effects o
f the 

Icgirlation) 
,,Ih

 .SPP Stl~
lltz, Rnrr, C

lu
~

r, rrnd L)rugs, supra n
o

te 4, at 1804 &
 nn.11-12 

(d
~

scu
ssin

g
 persistent 

trends in gdm
hiing over tim

e). 
,,#,8 

.Star zd. at 1819-24 (discussing the peculiar policing an
d

 p
ro

secu
~

o
rial co

n
cern

s involved in 
co

n
serisu

~
l crinles like g

am
h

li~
lg

). 
,1

1
1

 

.SPP ld
 at 1

8
0

4
1

9
 (discr~

hsing the different effects of co
n

se~
~

su
al 
crim

es o
n

 neighhorlloods 
ol d

iftr~
en

t classes) 
111 .Srt2 d

.
 at 1804, 1807, 1825-26. 

I
l

i
 SC

P, tg
., S

kerl, srr@
 

note 106 (n
~

an
u

scrip
t at 1

4
 n.29, o

n
 file w

ith U
niversiry of I'ennsyl- 

v.lnlil Jo
u

rn
al o

f C
o

~
~

stitu
tio

n
n

l 
L

aw
) (citing a 2003 B

arna poll finding that six
ty

u
n

e p
ercen

t o
f 

all A
m

e~
icar~

s, 
but o

i~
ly

 tw
ellty-seven p

ercrn
t of evangelicals, approve of gam

bling) 

h
u

g
 20061 
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tions could increase that n
u

m
b

er if those o
n

 the m
argin recoil at th

e 
effort to legislate m

orality o
r the inconsistent en

fo
rcem

en
t of 

th
e 

prohibition. 
T

his points to an
o

th
er d

an
g

er in trying to m
ak

e the 
statute books m

irror th
e law

 of G
od: the enterprise distracts religious 

believers from
 o

th
er, m

o
re lim

ited efforts that m
ight co

m
m

an
d

 w
ide- 

spread support. 
If they w

ere not so
 closely linked w

ith th
e cam

paign 
to prohibit gam

bling, evangelicals m
ight speak w

ith greater m
oral au- 

thority 
w

hen 
criticizing, 

say, state 
governm

ents' 
all-out 

efforts 
to 

p
ro

m
o

te their ow
n lotteries. 

T
h

e sam
e states th

at force w
elfare re- 

cipients to w
ork fo

r their bread also run advertisem
ents featu

rin
g

 lot- 
tery w

inners bragging th
at "I'll never have to w

ork an
o

th
er day in

 m
y 

life.""' 
R

eligious 
believers 

som
etim

es 
criticize 

these 
cynical 

cam
- 

paigns to p
u

t m
o

re cash in governm
ent coffers, but the m

essage is 
m

u
d

d
led

 by the not-unfounded perception that their real goal is to 
use th

e law
's sw

ord to outlaw
 all gam

bling. 
T

h
e tendency of legal m

oralism
 to backfire extends beyond cul- 

turally contentious issues like abortion an
d

 gam
bling. 

T
h

e w
orld o

f 
corporate finance tends to p

ro
m

p
t a m

oralism
 of th

e left, w
ith politi- 

cally liberal 
C

hristians seeking to enforce G
od's 

law
 

in co
rp

o
rate 

boardroom
s. 

Jim
 W

allis, ed
ito

r of th
e liberal evangelical m

agazine 
Sojourners an

d
 au

th
o

r of the best-selling 
book God's Politics, praises 

C
ongress fo

r its recent efforts to p
ro

m
o

te corporate responsibility: 
T

h
e S

en
ate finally passed unanim

ously a series of accou
n

tin
g an

d
 

corporate regulatory m
easures considerably tou

gh
er than w

hat th
e presi- 

d
en

t had su
ggested

. 
T

hey in
clu

d
ed

, by a 97-to-0 vote, a n
ew

 ch
ap

ter in 
th

e crim
inal cod

e that m
akes 

1
1

4
 

any "
sch

em
e or artifice" to d

efrau
d

 stock
- 

h
old

ers a crim
inal offen

se. 

W
allis th

en
 quotes an

d
 endorses S

enator P
atrick L

eahy's assessm
ent: 

If you steal a $500 television set, you can
 go to jail. A

pparently if you steal 
$500 m

illion
 from

 your corp
oration

 and your p
en

sion
 h

old
ers and every- 

o
n

e else, th
en

 n
oth

in
g h

ap
p

en
s. 

[T
h

e cor 
orate responsibility legisla- 

tion
] m

akes sure som
eth

in
g w

ill h
ap

p
en

 . . . . c 5 

1
1

( T
h

e "never w
orh an

o
th

er day" ad
 ran

 In 
P

ennsylvar~
ia. In 

.I ~
~

o
to

rio
u

s 
N

ew
 Y

ork arl, a 

m
o

th
er m

ad
e fun o

f h
rr d

au
g

h
ter tbr btudying so

 h
ard

 to
 11). 

to earn
 a college scholarship. 

N
o

 
n

erd
 to w

orry, the m
o

th
er suggested; sh

e'd
 taken care o

f the fanlily's financial p
ro

b
le~

n
s I,? 

buy- 
ing a lo

trev
 ticker. JO

H
N

 R. H
IL

L
 &
 G

A
R

Y
 PV

N
E

R
, S.C

. P
O

L
I(B

Q
IL

~
N

(:II. 
E

D
L

K
:. FO

L
~

S
D

., 
G

i>
I\(; 

FO
R

 B
R

O
K

E
: TH

F
 E

C
O

N
O

~
~

IC
 

A
N

D
 S

O
C

IA
L

 IM
P

A
C

T
 OF

 .4
 S

O
L

'T
H

 CA
R

O
L

IS
A

 
L

O
~

E
R

Y
 

26 (C
;C

I~
' D

ick- 
inson ed

., 2000) (describing the N
ew

 Y
olk ad

). 
1

1
1

 JIM
 W

A
L

L
IS

, GO
D

'S PoL
IT

I(:S: W
IW

 TH
E R

I(:H
r G

ETS IT W
R

O
V

(: .$h.D
 TH

E LEFT D
O

E
S

S
'T

 G
E

T
 

IT
: A

 N
E

W
 V

IS
IO

N
 FO

R
 F

A
IT

H
 AN

D
 PO

L
IS.I(:S IN

 A
M

E
R

IC
A

 
263 (2

0
0

5
). T

his is the catch-all crim
inal 

antifraud provision discusseil earlier. S
~

P
 

S
arbanes-O

xlry A
ct of 200'2, I'ub. 

L
. N

o. 107-204, S
ec. 

807, 5 1348, I I6 S
lat 

745 (co
d

ified
 a3 

am
en

d
ed

 in 18 lI.S
.(;. 5 1348 (S

upp. I1 2
0

0
2

)): ,upm
 text 

accom
panying 

II t 
n

o
te 68. 

W
A

L
L

IS
, supm

 n
o

te 114, at 263 (q
u

o
tin

g
 S

r~
~

a
ti~

r 
L

eally as reported 
in S

ran
 C

;onsalves. 
W

T
O

 P
rolr~ters Appear P

rophetic, S
E

A
.~

L
E

 
P

O
S

T
-IN

T
E

L
L

IC
E

N
(:F

.R
, 

July 16, 2002, at 8
5

). W
allis's dih- 

c
u

~
sio

r~
 

o
f the co

rp
o

rate scandals d
ra

m
 o

n
 an

d
 develops a cornm

entar). h
r w

rote at th
e h

rig
h

r 



8
3
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T
h

e suggestion is that law
s can be used as an

 in
stru

m
en

t to teach th
e 

next generation of co
rp

o
rate executives how

 to behave an
d

 reshape 
corporate culture. 

It isn't likely to w
ork o

u
t that w

ay. 
T

itle 18 of the U
nited S

tates 
C

ode already includes several h
u

n
d

red
 law

s b
an

n
in

g
 various kinds of 

fraud an
d

 m
isrepresentation."" 

A
dding a few

 m
ore is like ad

d
in

g
 new

 
rules to the tax code: 

co
rp

o
rate crooks, like rich taxpayers, w

ill pay 
their law

yers to find new
 w

ays to m
aneuver aro

u
n

d
 the rules. 

N
early 

everyone agrees 
that 

th
ere w

as 
a serious breakdow

n 
in corporate 

A
m

erica at the outset of th
e tw

enty-first century an
d

 that co
rp

o
rate 

ethics w
ere a large p

art of the problem
. 

B
ut new

 crim
inal prohibi- 

tions are m
ore likely to u

n
d

erm
in

e m
anagers' sense of m

oral respon- 
sibility than 

to p
ro

m
o

te it. 
E

very p
aren

t u
n

d
erstan

d
s 

this point: 
given a choice betw

een saying "d
o

n
't h

u
rt your sister" an

d
 "h

ere is a 
list of fifteen w

ays you m
ight h

u
rt your sister-don't 

d
o

 any of these," 
w

ise parents o
p

t for th
e first approach. 

M
ost ch

ild
ren

, w
hen they are 

presented w
ith a list of fifteen things n

o
t to d

o
, w

ill quickly com
e u

p
 

w
ith a sixteenth that is n

o
t o

n
 the list."' 

D
etailed codes th

at try to de- 
fine m

isconduct com
prehensively ten

d
 to p

ro
d

u
ce the sam

e reaction. 
C

om
plying w

ith th
e law

 becom
es an exercise in ticket-punching, fol- 

low
ing m

echanical legal form
ulae. 

R
egulated actors exercise th

eir 
creativity by looking fo

r w
ays to m

a&
 legal norm

s-like 
taxpayers fill- 

ing o
u

t their tax form
s every A

pril 15, trying all th
e w

hile to hold o
n

 
to every penny they can. 

W
hen corporate regulation looks like the tax co

d
e, co

rp
o

rate ex- 
ecutives respond like taxpayers. 

G
iven a list of dos an

d
 d

o
n

'ts, m
any 

w
ill find them

selves thinking m
o

re ab
o

u
t w

hat they can g
et aw

ay w
ith 

an
d

 less ab
o

u
t w

hat is h
o

n
o

rab
le an

d
 right. 

R
ather th

an
 cultivating a 

sense of m
oral responsibility, a com

prehensive set of rules m
ay sim

ply 
function as a

n
 obstacle course, a set of barriers aro

u
n

d
 w

hich corpo- 
rate officers m

ust m
aneuver."" 

w
ith legal efforts to resolve conten- 

of th
r sca~

idals. Jin
~

 W
allis, H

m
m

 *c M
inds: 

7'hu Sin oJE
nron, SO

JO
U

R
N

ER
S M

A
C

;., M
ar.-A

pr. 
2002, nt 7, R ("M

ayhe this tiliie w
r w

ill d
em

an
d

 that stronger stock trading regulations, accourlt- 
ing regulations, an

d
 a com

pletr cam
paign finance reform

 overhaul be at the to
p

 of [lie political 
ag

rn
d

a."). 
111, 

I,; 
Sru supra riote 44 an

d
 accom

panyirig text. 
N

o
tr that the opposite strategy-the 

o
n

e usrd hy 
p

a
re

n
tsis problem

atic w
hen 

trans- 
planted to the law

. V
ague proliibitious like "cause [lo harrn" grant broad discretion to prosecu- 

tors a
~

id
 rrgulators. 

T
h

at is as likely to hackfirr as is a long list of irregularly en
fo

rced
 rules. 

T
h

e lesson is not that law
 regulates best through standards rather th

an
 riles, 

but that law
 m

akes 
a pnor parent. 

T
h

e best parents are good m
ol-al educators, w

hich legislators arld judges are 
1101. I," 

T
h

e m
ost w

idely d
eh

atrd
 provision o

f the recent co
rp

o
rate responsibility reforrus-a 

re- 
q

u
irem

r~
lt that com

panies put an
 extensive internal control system

 in place an
d

 that the C
E

O
 

certifies tlie firm
's effort5 to d

o
 s

c
~

i
s

 
a good illustration. 

See S
arbanes-O

xley A
ct, I5

 U
.S

.C
. 

R 726'2 (S
r~

p
p

. 11 2002) (establishing the requirem
ents for internal control provisions). M

uch o
f 

A
ug 20061 
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tious issues in o
u

r social life, legal efforts to define an
d

 en
fo

rce a 
code of econom

ic m
orality p

ro
d

u
ce a kind of reverse alchem

y, turn- 
ing the gold of g

o
o

d
 m

orals in
to

 dross. 
It gets w

orse. 
P

rosecutors can
n

o
t h

o
p

e to en
fo

rce w
hite-collar 

crim
inal law

 across the b
o

ard
; they m

ust be selective. 
T

h
e m

ost obvi- 
ous w

ay to select targets is to investigate every high-profile co
rp

o
rate 

bankruptcy. 
T

h
e m

oral m
essage becom

es n
o

t "d
o

n
't lie" b

u
t "d

o
n

't 
fail"-not 

the best m
essage to sen

d
 b

u
d

d
in

g
 en

trep
ren

eu
rs. 

W
hy d

o
 evangelical C

hristians find it so h
ard

-to
 resist the attrac- 

tions of legal m
o

~
alism

? O
n

e answ
er is historical. 

E
arly in th

e tw
en- 

tieth century, evangelicals disengaged from
 A

m
erican politics, partly 

in response to th
e sp

read
 of secular m

odernism
"' an

d
 partly in reac- 

tion 
to th

e debacle of P
rohibition 

an
d

 its repeal. 
S

tarting in th
e 

1940s, evangelical lead
ers, m

any of 
th

em
 co

n
n

ected
 

to 
Christianity 

T
oday, the principal voice of conservative evangelicalism

, began call- 
in

g
 for a renew

ed co
m

m
itm

en
t o

n
 th

e p
art of believers to en

g
ag

e an
d

 
influence th

e cu
ltu

re aro
u

n
d

 th
em

. 
"F

rom
 C

arl H
enry an

d
 H

aro
ld

 
O

ckenga in 
the 

1940s an
d

 
1950s," as C

hristian 
S

m
ith puts 

it, "to 
F

rancis S
chaeffer 

an
d

 M
ark 

H
atfield 

in 
th

e 
1960s an

d
 

1970s, to 
C

harles C
olson an

d
 A

nthonv C
a

m
~

o
lo

 in the 1980s an
d

 1990s. evan- 
gelicals have been driven by a vision of redem

ptive w
orld transform

a- 
ti~

n
."

"
~

 
If the en

d
 is to

 transform
 a law

-saturated cu
ltu

re like con- 
tem

porary A
m

erica's, legal reform
 seem

s a natural m
eans. 

D
ebates 

over legal lim
its o

n
 ab

o
rtio

n
, gam

bling, an
d

 E
nron-style co

rp
o

rate 
im

m
orality becom

e tools for healing a spiritually diseased society. 
-
 

- 
B

ut thk cu
re risks w

orsening th
e disease. 

A
 legal cu

ltu
re th

at in- 
vites selective en

fo
rcem

en
t (o

r-n
o

 en
fo

rcem
en

t a; all) of controver- 
sial law

s m
akes it all too easv to en

act such law
s. 

R
eligious m

oralists 
n

eed
 n

o
t w

in the cu
ltu

re in o
rd

er to en
act their p

referred
 m

oral vi- 
sion in

to
 law

; o
n

 th
e contrary, cu

ltu
re an

d
 law

 can follow
 sep

arate 
paths. 

Law
 becom

es largely sym
bolic: th

e vast federal crinlinal law
 of 

m
isrepresentation goes u

n
en

fo
rced

, save fo
r th

e occasional M
artha 

S
tew

art o
r S

cooter L
ibby o

n
 w

hom
 am

bitious prosecutors train their 
sights."' 

T
h

at state of affairs pleases n
eith

er m
oralists n

o
r libertari- 

thc discussion has cen
tered

 o
n

 th
e coqt of im

p
le

m
e

n
~

~
n

g
 

internal controls, h11t the Iiiore lastir~
a 

coricern is that the req
u

irem
en

t w
ill sim

ply fu
n

ctio
~

i as an
o

th
er h

o
o

p
 tlirough w

hich cc~
rpur-ate 

m
anagers ~

n
u

stju
n

ip
. T

h
ere is a d

an
g

er that Inally co
m

p
an

ies w
ill sim

ply h
ire ;I 

llrru e
x

e
ru

~
iv

r, 
th

e "corporate com
pliarice officer," but that n

o
th

ir~
g

 else w
ill ch

an
g

e. 
In

d
eed

, in sollie corlilfil- 
nirs, tlie tbrm

al procedures could b
r nsed to

 m
ask a poisonous co

rp
o

ratr cr~
ltu

re. 
1 I,/ F

or an
 excellent acco

u
n

t that e~
n

p
h

asires tlic elT
ecu of this developnirnt o

n
 rv

.~
~

~
g

c
l~

c
a

l 
politics, see G

EO
R

G
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P
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ans. 
T

h
e controversy th

at su
rro

u
n

d
ed

 T
erri S

chiavo's d
eath

 in th
e 

spring of 2005, to
g

eth
er w

ith th
e federal legislation an

d
 litigation th

at 
preceded it, is th

e latest ex
am

p
le of th

e p
h

en
o

m
en

o
n

.1
2

' It w
ill n

o
t 

be th
e last. 

T
h

e problem
 w

ith th
e S

chiavo legislation w
as n

o
t th

at th
e subject 

m
atter-the 

circum
stances u

n
d

er w
hich d

o
cto

rs m
ay rem

ove feed
in

g
 

tubes fro
m

 com
atose patients-is 

in
h

eren
tly

 in
ap

p
ro

p
riate o

r incom
- 

patible w
ith w

ise legal regulation. 
R

ather, th
e p

ro
b

lem
 w

as th
at even 

those su
p

p
o

rtin
g

 th
e regulation d

id
 n

o
t w

ish to
 apply it to

 any cases 
but S

chiavo's. 
T

h
at is a recipe fo

r bad law
m

aking. 
If those of us w

ho 
believe th

at T
ern

 S
chiavo deserved b

etter th
an

 sh
e g

o
t can

n
o

t per- 
suade o

u
r fellow

 citizens to req
u

ire th
at all those in S

chiavo's circum
- 

stances receive b
etter treatm

en
t, w

e sh
o

u
ld

 n
o

t seek, an
d

 law
m

akers 
should n

o
t offer, "rules" th

at are n
o

t rules at all, b
u

t m
erely sym

bolic 
("hypocritical" m

ight be a b
etter w

ord) affirm
ations of n

o
rm

s th
at th

e 
citizenry is unw

illing to live by. 
T

h
e S

chiavo case is an
 ex

trem
e version of a sadly co

m
m

o
n

 phe- 
n

o
m

en
o

n
. 

L
egal m

oralists seek to ban so
m

e class of co
n

d
u

ct th
at 

m
ost of th

e population eith
er w

ishes to en
g

ag
e in o

r is h
ap

p
y

 to tol- 
erate. In

 a society th
at truly h

o
n

o
red

 th
e ru

le of law
, such bans could 

n
o

t pass m
uster, because th

e law
s in question co

u
ld

 never b
e fulIy en

- 
forced. 

In o
u

r system
, such bans are a co

m
m

o
n

 m
eans of political 

m
arket segm

entation, an
 attem

p
t to m

ollify religious conservatives 
w

ithout offending secular libertarians. 
T

h
at result sh

o
u

ld
 displease 

both groups. 
L

egal m
oralism

 d
o

es n
o

t, in
 th

e en
d

, advance th
e in- 

terests of m
oralists-or 

anyone else, fo
r th

at m
atter. 

In sh
o

rt, legal m
oralism

 is nearly alw
ays co

u
n

terp
ro

d
u

ctiv
e. 

In 
C

hristian term
s, it is also deeply w

rong. Jesus' definitions of adultery 
an

d
 m

u
rd

er proved th
at im

m
orality an

d
 illegality can

n
o

t an
d

 m
ust 

n
o

t be co
e~

ten
siv

e.'~
' Go

d
's law

 reigns over a b
ro

ad
 em

p
ire that 

m
an

's law
 can

n
o

t h
o

p
e to govern. 

G
o

o
d

 m
oral principles are o

ften
 

vague an
d

 o
p

en
-en

d
ed

, an
d

 they reach in
to

 every nook an
d

 cran
n

y
 of 

o
u

r lives an
d

 o
u

r thoughts. 
L

egal principles th
at have these qualities 

only serve to invite arbitrary an
d

 discrim
inatory en

fo
rcem

en
t, 

A
rbi- 

trariness 
an

d
 discrim

ination 
in 

tu
rn

 
invite 

co
n

tem
p

t fo
r th

e law
. 

M
oral education becom

es an
 exercise in ed

u
catin

g
 th

e public in b
ad

 
m

orals. 
T

h
e sam

e th
in

g
 h

ap
p

en
s if law

m
akers choose a lo

n
g

 list of 
rigid rules in place of vague m

oral principles, as o
u

r ex
p

erien
ce w

ith 

I i* T
h

e Srhiavo rase has alre.lrlv generated an enorm
ous am

ount of w
riting. 

For on
e of the 

better argum
rrlts in favor of keeping Schiavo aliw

 an
d

 for federal intervention to
 that en

d
, srr 

P
egm

 N
oon

an
, In L

oii~
 With 

U
e

~
~

th
, 

O
P

IN
IO

N
J

., 
M

ar. 24, 2005, http://w
w

w
.opinionjoum

al.com
/ 

colum11ists/pnoor~ar~/?rd=l10006460. 
For a discussion of how

 that case is likely to prove a self- 
Inflicted w

ound fbr ronsenative C
hrist~ans, see J

o
h

n
 C

. D
anforth. In the "dam

e of P
olitirr. N

.Y
. 

TIM
ES, M

ar. 30, 2005. at A
17. 
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rd
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n
llh

~
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isc~

~
ssin

g 
ad

u
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trying to d
efin

e an
d

 en
fo

rce co
rp

o
rate m

orality proves. 
T

arg
ets of 

those rules focus o
n

 th
e rules them

selves, o
n

 m
an

eu
v

erin
g

 th
ro

u
g

h
 

legal m
inefields instead of exercising m

oral ju
d

g
m

en
t. 

m he law
 dk- 

ters th
e very th

in
g

 it seeks to p
ro

m
o

te. 
It is h

ard
 to avoid th

e conclu- 
sion th

at th
e law

-m
ust draw

 lin
es n

o
t betw

een rig
h

t an
d

 w
ro

n
g

 b
u

t 
betw

een th
e m

ost destructive an
d

 verifiable w
rongs, an

d
 everything 

else. A
nd m

ixing G
o

d
's law

 an
d

 m
an

's law
 m

ay have o
th

er u
n

fo
rtu

n
ate 

consequences: 
d

isto
rtin

g
 religious believers' 

u
n

d
erstan

d
in

g
 of th

e 
divine law

 even as it distorts th
e public's ap

p
ro

ach
 to th

e law
s of co

d
e 

books an
d

 co
u

rt decisions. 
D

istortion ru
n

s, in o
th

er w
ords, in both 

directions. 
E

ven as w
e try to w

rite m
orality in

to
 th

e statu
te books, w

e 
m

ay b
e tem

p
ted

 to
 tu

rn
 G

od's law
 in

to
 a list of purposeless rules, a 

k
in

d
 of B

iblical version of th
e In

tern
al R

evenue C
o

d
e. 

T
h

at is p
re- 

cisely th
e tendency th

at C
h

rist criticized in th
e P

harisees of his tim
e- 

th
e tendency to focus o

n
 rules rath

er th
an

 relatio
n

sh
ip

 w
ith th

e o
n

e
 

tru
e G

o
d

, a tendency th
at ro

b
b

ed
 G

od's law
 b

o
th

 of its vastness an
d

 
of its delight. 

C
onflating G

o
d

's law
 an

d
 m

an
's law

 thus d
o

es violence to
 b

o
th

. 
It 

m
akes far to

o
 m

u
ch

 of m
an

's law
, an

d
 far to

o
 little of G

o
d

's. 
T

h
is re- 

alization 
leads 

to 
a 

surprising 
im

plication 
ab

o
u

t 
co

n
tem

p
o

rary
 

A
m

erican politics: 
th

e d
eep

 divide betw
een m

oralists an
d

 lib
ertarian

s 
m

ay be needless, th
e resu

ltm
o

re of theological erro
r th

an
 of spiritual 

disagreem
ent. 

L
ibertarians seek to m

inim
ize fo

rm
al legal restraints 

o
n

 private co
n

d
u

ct. 
T

h
at ag

en
d

a sh
o

u
ld

 h
o

ld
 so

m
e ap

p
eal fo

r w
ise 

m
oralists, at least if th

e m
oralists are C

hristian. 
A

fter all, th
e ru

le of 
law

 is a m
o

ral g
o

o
d

 in C
hristian term

s. 
A

nd th
e ru

le of law
 is likely to

 
be h

o
n

o
red

 best w
h

ere legal restraints are m
ost m

o
d

est. 
T

h
e ru

le of 
good m

orals, m
eanw

hile, m
ust be honored-if 

it is to be h
o

n
o

red
 at 

all-in 
th

e h
earts an

d
 m

in
d

s of the citizenry. N
ot in its co

u
rth

o
u

ses. 


